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I.
INTRODUCTION

This matter is presently pending before the Georgia Public Service Commission (“Commission”) on the Application of Georgia Power Company (“Georgia Power” or the “Company”) for Fuel Cost Recovery (“FCR-19”) rate pursuant to the Commission’s filing requirement in Docket 22403-U.  The Company submits this Post-Hearing Brief (“Brief”) in support of its Application.  
On September 15, 2006, pursuant to the Commission’s filing requirements in Docket 22403-U, Georgia Power filed the application for FCR-19, the Pre-Filed Direct Testimony of Ann P. Daiss and Historical Minimum Filing Requirements (“MFRs”).  On September 19, 2006, the Commission Staff filed a Motion to Reject Georgia Power’s Application because the Company had not filed a detailed 12 month forecast in the manner expected by Staff.  Georgia Power filed a Response to Staff’s Motion to Reject on September 27th.  During the resolution of this matter, Georgia Power filed updates to MFRH-10, MFRH-13.1, MFRH-14 and MFRH-15 (“Certain Historical MFRs”) on October 3, 2006, as agreed to in the General Instructions of the MFRs.  Pursuant to an agreement with Staff, on November 13, 2006, Georgia Power filed a new forecast and a proposal to change the projected component of its rates pursuant to the filing of the Supplemental Testimony of Ann P. Daiss, Projected MFRs and Supplemental Historical MFRs.  An errata to that Supplemental Testimony was filed on December 22, 2006. Georgia Power again updated Certain Historical MFRs on December 5, 2006, filed an update to Historical MFRH-2 on December 27, 2006, and provided further updates to Certain Historical MFRs on January 18, 2007.  Also on January 18, 2007, Georgia Power filed the Rebuttal Testimony of Ann P. Daiss and the Rebuttal Testimony of Jeffery T. Gasser.  The Company’s request, as updated in its rebuttal testimony pursuant to the custom of these cases, is shown below

The table below shows the Company’s proposed increases to the FCR rates:
	
	FCR-19 Impact
	FCR-19/S Impact



	Part “A”

(Addition for 2007 Budget)
	                                                              $383 million

                  Total Rate of  3.1260 cents per kWh  for FCR-19 and FCR-19/S                         

	Part “B”

(Addition of Pre-Merger Amounts)
	Addition of $114 million to 

FCR-19 Part “B” Balance

Total Rate of 0.3642 cents per kWh 


	Addition of $4 million to 

FCR-19/S Part “B” Balance

Total Rate of 0.4975 cents per kWh 



	New

Part “C”

(Post-Merger Amount)
	$120 million 

Total Rate of  0.0617 cents per kWh  for FCR-19 and FCR-19/S                                    


II.
SUMMARY OF THE COMPANY’S POSITION 

  
Georgia Power’s FCR-19 Application seeks to set its Part A FCR rate to collect its forward looking test year fuel budget of $2.7 billion, and to amortize its current under-collected balance in Parts B and C of the rates.  The Commission should adopt the rates proposed in the Company’s rebuttal testimony.

Part A should be set using the fuel cost projections put forth by the Company and which the Staff testified were reasonable.  Tr. 290.  No party has challenged the Company’s forecast of coal or nuclear fuel costs which are the largest portion of the Company’s fuel forecast.  The Consumers’ Utility Counsel (“CUC”) and the Georgia Industrial Group and the Georgia Textile Manufacturers’ Association (“GIG/GTMA”) have recommended different forecasts of natural gas prices.  While those forecasts are different, they are no more reasonable than the Company’s forecast.  As has been learned from the past several fuel cases, the risk of setting a fuel forecast too low is that it simply leads to higher rates in the next case when the under-recovered balance grows.  If the rate is set too high, which the Company does not believe will be the case here, the only risk is that the current under recovered balance gets paid off quicker and closer in time to when the costs were incurred.  Moreover, if the Commission seeks more current information, the Record shows that natural gas prices were trending up in the days before the Rebuttal phase of the hearings.  

Parts B and C are set based on the need to collect the current under-collected balances, which now total nearly $900 million, over the period proposed by the Company and supported by the Staff.  Parts B and C reflect actual fuel costs which have been incurred but not yet collected.  Under Georgia law, the Company is allowed to recover actual fuel expenses, absent illegal or clearly imprudent conduct.  O.C.G.A. § 46-2-26. 

One party asserts that carrying costs on spinning reserve related expenses, which were not properly budgeted in prior cases, should be disallowed.  No party has asserted that the spinning reserve related expenses themselves were imprudently incurred or that they are not properly part of the current under collected balance.  Carrying costs on prudently incurred but un-recovered fuel expenses are explicitly included in the definition of fuel costs in the Company’s tariff and were allowed in prior FCR orders.  The carrying costs at issue here were incurred to finance past under-recoveries - which under-recoveries themselves were prudently incurred - and the carrying costs were incurred pursuant to prior lawful Commission orders.  They may not be disallowed. 

The Staff recommends a disallowance of approximately $3.4 million in replacement power costs which they assert were the result of imprudent operations at Plant Hatch.  The Staff’s position is based on the testimony of Dr. Jacobs.  Mr. Gasser, who is also an expert witness, disagreed with Dr. Jacobs.  Both the Staff and the Company agree that the final determination of whether the outages were the result of clearly imprudent conduct is for the Commission to decide, but the Commission should give greater weight to the testimony of Mr. Gasser whose review of the outages was far more complete than Dr. Jacobs.  While Dr. Jacobs relied on secondary summaries of the events, Mr. Gasser interviewed the personnel involved, talked to employees at the plant, reviewed other documentation, and had real time experience with these outages.  Tr. 199– 200, 598-99, 604.  

While the Commission will render its own judgment on the expert testimony concerning the three outages, it must also take into consideration that the overall performance of the nuclear fleet is remarkable and put those outages into the larger context.  Had the nuclear fleet been simply average - a standard which seemingly would have the prudence test - customers would have paid $10 million more.  Tr. 197.  

Issues regarding modifications to the hedging program, and the fuel costs associated with generating resources used to make wholesale sales, and wholesale-related emission allowances have been raised by other parties.  These issues are all outside the scope of a fuel case which is designed only, but importantly, to allow the Company to recover its actual fuel costs in serving its retail customers.   This fuel case is based upon the fuel used and planned to be used in plants which this Commission has determined are the appropriate capacity resources to serve retail customers.  The Company’s fuel accounting has complied with all prior orders of this Commission. Tr. 759.  If parties wish that the Company had a different capacity resource mix, perhaps they should have taken different positions in past rate cases or certification case.  But, the fact remains that retail capacity allocations are made in those cases, not fuel cases.  

The Commission should adopt the Company’s FCR-19 rates as proposed in the Company’s Rebuttal testimony and should provide for the amortization of Parts B and C over the periods proposed by the Company.  The Commission should accept the Company’s proposal that the next fuel case be filed on March 1, 2008. 

III.
ARGUMENT

A.
PART A

Part A of the rate is designed to recover nearly $2.7 billion in fuel costs expected to be incurred by Georgia Power between March 1, 2007 and February 28, 2008.  Tr. 39.   In reviewing the Company’s proposed Part A of the rate, it is important to note that the Staff worked with the Company to identify and implement budgeting improvements in the new forecast.  Tr. 142.  The most significant of these budgeting improvements resulted from increasing the level of spinning reserves in the Company’ budgeting model and the corresponding effect that had on the mix of generating units that the model indicated would be used to serve the Company’s customers. The cost impact of this particular budgeting improvement totaled $89.9 million for the projected period.  Tr. 29.  At the time Staff and Intervenors filed testimony on January 11, only one intervenor, CUC, opposed the inclusion of 350MW of additional spinning reserves in the budget, but at hearing CUC’s witness Mr. Ruback retracted his recommendation to disallow the $89.9 million associated with the budgeting improvement.  Tr. 556.  The Company also included certain PPA start-up and variable O&M costs in the budget, and no party took issue with inclusion of such items.  Therefore, by the conclusion of the hearing, no party took issue with the Company’s budgeting improvements and categories of cost in the projected period.
  

Despite there being no contest to the budgeting improvements that contributed to the increases in the Part A rate, some witnesses seek to decrease the Company’s forecast. Specifically, (1) witnesses for GIG/GTMA and CUC advocate using natural gas commodity forecasts that are lower than the Company’s, despite the fact that the Company used the forecast requested by Staff, and Staff deemed such forecast reasonable; (2) GIG/GTMA urged a reduction attributable to the coal transportation forecast; and (3) GIG/GTMA and Staff both proposed reductions to the Company’s projected natural gas “adder” costs.  Despite such recommendations, for the reasons explained below, the Company believes that its Part A rate is reasonable and represents a complete picture of forecasted costs for the test year.  

1.
The Commission Should Adopt the Natural Gas and Coal Transportation Forecasts Put Forth by the Company.  
The Commission should adopt a reasonable test year budget.  No forecast or budget will ever be perfect.  The Staff agrees that the Company’s forecast is reasonable.  Some witnesses may argue that that the Company should update its gas forecast to include recent dips; however, the Commission should not accept that recommendation.  First, the Company has already used a more current gas forecast than it has used in previous cases.  Staff requested that the Company use NYMEX gas and emission prices as of September 18th in its budgeting model, which the Company did.  Tr. 670.  Such projection includes downward movements in natural gas and emission allowance prices.  Tr. 39.  The Company confirmed that these prices were consistent with or actually lower than market prices at the end of October before it filed its Part A forecast in November.  The NYMEX gas forecast stayed very close to the prices that the Company used in its case through the third week of December and stayed within ten percent of the Company’s original filing.  In fact, gas prices (weighted for the Company’s volumes) actually increased from the time of Staff and Intervenor filing. Tr. 567-68; 683; 752. 
It’s important to note that, in pre-filed testimony and at hearing, Staff agreed with the Company’s proposed natural gas commodity forecast.  Tr. 290.  Staff Witnesses Hayet and Falkenberg explained that there has been volatility in the gas markets and, depending on the day, gas forecasts have both increased and decreased since the Company’s filing.  Tr. 353.  It was made clear at hearing that since Intervenors filed testimony on January 11, natural gas prices increased on Friday, January 19, Monday January 22, and Tuesday, January 23.  Tr. 365-66.   In fact, CUC Witness Ruback even updated his recommendation to include a more recent forecast, Tr. 559, and acknowledged that gas prices are “ramping up.”  Tr. 565.  
GIG/GTMA Witness Pollock also suggested a reduction to the Part A rate due to decreasing oil prices.  He argued that such oil prices will impact the delivered price of coal because it will lower the rail and transportation surcharge.  Tr. 388.  As Ms. Daiss explained in her testimony, oil prices can be very volatile.  While prices today may be below those prices included in the forecast, they are just as likely to increase above the forecast in the near future.  The Company believes that the coal transportation charges included in the proposed forecast are reasonable and should not be changed based on short-term fluctuations.  Tr.  671.

The Commission should rely on the natural gas forecast put forward by the Company and agreed to by Staff.  The implications of underestimating fuel costs are far less desirable than those of overestimating.  Even if, over the 12-month period, prices were to decrease, the Company would record that differential, and it would amortize the under-collected balance faster.  Tr. 69.  The Commission should accept the Company’s natural gas and coal transportation forecasts.
2.
The Commission Should Accept the Company’s Forecasts of Natural Gas 
Adders.
Staff and GIG/GTMA have argued that the Commission should decrease the Part A rates because they can’t reconcile gas “adders” which include natural gas transportation and retention costs.  Tr. 683.  They have not identified any specific flaw in the Company’s projections; rather, they have relied on unfounded comparisons drawn from historical data to throw doubt on the Company’s projections.  Because it is illogical to automatically assume future costs match historical costs, as they seem to presume, these recommendations should be rejected.
In pre-filed testimony and at hearing, the Company explained that, although it did not have the workpapers of Staff and GIG/GTMA, its limited review indicated that their analyses omit certain costs as a result of using some of the gas-related MFRs that did not clearly delineate all the costs necessary to do the type of analysis they were trying to do.  Tr. 684.  Moreover, GIG/GTMA Witness Pollock wrongly assumes that future costs must exactly mirror historic costs as he contends the projected adder costs are too high.  
Apparently, the explanation from Ms. Daiss’ pre-filed testimony led Mr.  Pollock, on the stand at hearing, to decrease his “gas adder” disallowance recommendation from $58 million to $17 million.  Tr. 422.  Mr. Pollock has not provided any workpapers to support this $17 million disallowance recommendation.  Based on his old methodology, the Company found several mistakes, including the errant notion that future costs must always match historic ones.  It appears that this mistaken assumption also underlies his $17 million disallowance recommendation.  Although he still disagrees with the Company on the projected adders, Mr. Pollock has provided no evidence, other than a historical comparison, to disavow the Company’s projections.  As Ms. Daiss explained at hearing, Mr. Pollock compared the Company’s forecast to historical data, and she explained further that “there's a fundamental flaw in using that kind of analysis because you will never have analysis based on historic costs that will reconcile exactly to the projected costs of a different period.  If that was all it took, we wouldn't be here today.  Furthermore, not only did they compare our forecast to a historic period, it was an eight month historic period compared to a 12 month projected period.”  Tr. 684.  
Mr. Pollock’s suggestion is that the Company prove a negative.  Rather than providing evidence that the projected adder costs are incorrect, he instead relies entirely on historical, lower costs to raise doubt about the Company’s projections.  Mr. Pollock is asking, without providing any of his workpapers, that the Company prove him wrong when it is he that should demonstrate to this Commission any flaw in its projections.  He has not. 
Since the hearing, the Company has provided more information to Staff and will continue to further explain this issue to satisfy Staff’s concerns.  However, Mr. Pollock has made no post hearing effort to discuss his analysis with the Company. Therefore the Company’s forecast of the cost of natural gas adders is reasonable and should be approved, because it includes all appropriate costs.
B.
PARTS B  AND C

Part B of the proposed rates represents the ongoing amortization of the under-recovered balances existing in the FCR-18 case.  The Company has requested to “true up” its under-recovered balances, including the February through June under-recovery left over from the last case.  These amounts have already been incurred and are reflected in the under-recovered fuel balance; accordingly, the Company is simply asking to include such costs in rates.  In Part C of the rates, the Company is seeking to recover, over the existing amortization schedule, the remaining under-recovered balance that has accrued through December 2006.  Tr. 48.  The remaining issues regarding Parts B and C of the rates are: (1) one recommendation to extend the amortization of the under-recovered balances; (2) certain recommendations to disallow carrying costs; and (3) one recommendation to disallow $3.54 million of replacement costs associated with three nuclear forced outages.  
1. The Commission Should Accept the Amortization Periods Proposed by the Company and Agreed Upon by Staff. 

One intervenor advocates extending the amortization periods for Parts B and C in this case.  GIG/GTMA Witness Pollock advocates adding five months to the amortization period for Part B because, he says, the Company is adding five months to that balance  Tr. 420; however, at hearing he acknowledged that the FCR-18 rate included projections for these five months, Tr. 493, which Ms. Daiss confirmed.  Tr. 747.  Finally, GIG/GTMA Witness Pollock wants to stretch out the amortization period for Part C such that the under-recovery, which occurred in the last half of 2006, will not be retired until 2011.  The record is clear, however, that Part C is as large as it is because GIG/GTMA recommended a reduction in the past FCR case which caused the recovery to be $90 million more that it otherwise would have been.  Tr. 492.  

Witness Pollock’s recommendation to extend the amortization period comes at a time when the Company has started to make significant progress in reducing the under-recovered balance.  The under-recovered balance is $100 million lower than when the Company first filed this case in September.  It would have been nearly $200 million lower except for Mr. Pollock’s recommendation in the last case.  The Company needs to continue this progress by maintaining the current amortization periods as it has proposed.  Staff agreed with the Company’s amortization period.  Tr. 214. 

2. Because there is No Evidence that the Company Engaged in any “Illegal or Clearly Imprudent Conduct,” the Commission Must Reject Claims for Disallowance of Certain Carrying Charges.  

Staff Witnesses Hayet and Falkenberg have advocated disallowing carrying costs associated with budgeting improvements that include certain PPA start up costs and variable operations and maintenance expense.  Although GIG/GTMA Witness Pollock proposed a disallowance associated with the inclusion of additional spinning reserves in the budgeting model, Staff Witness Hayet made clear that such budgeting improvement took a great deal of analysis, and it was not a budgeting improvement that could have easily been caught earlier.  Tr. 348.  The Commission should not order such a disallowance, because not only would it act as a disincentive to further budget improvements, most importantly it is contrary to Georgia law.    

Under Georgia law, the Company is allowed to recover actual fuel expenses, absent illegal or clearly imprudent conduct.  O.C.G.A. § 46-2-26.  Furthermore, fuel costs are defined by tariff.  O.C.G.A. § 46-2-26(a).  Carrying costs are explicitly included in the definition of fuel costs in the Company’s tariff.  Accordingly, carrying costs are fuel costs that cannot be lawfully disallowed, absent illegal or clearly imprudent conduct.  No party has suggested that the costs themselves are imprudent, so it does not logically follow that the associated carrying costs are imprudent, nor is there any evidence on the record to support such a finding of clear imprudence.

  Moreover, Ms. Daiss explained, and GIG/GTMA Witness Pollock acknowledged, Tr. 508, that if budgeting improvements had been made earlier, rates would have been higher.  Similarly, Staff Witness Falkenberg agreed that rates would have been higher in the past if the forecast contained budgeting improvements. Tr. 360.  The fundamental fact remains: the carrying costs were the allowed costs already incurred by the Company pursuant to the FCR 17 order on prudently incurred fuel costs.  The Commission cannot, and should not disallow the recovery of such.  
3. The Three Outages at Plant Hatch Identified by Staff Witness Jacobs Did Not Result from Imprudent Decisions or Actions by Company Personnel.

Staff Witness Dr. William R. Jacobs was retained by the Staff to discuss the legal standard of “prudence” and its application and to examine six unplanned or “forced” outages at Georgia Power’s nuclear plants; three at Plant Vogtle and three at Plant Hatch,  Tr. 182; 156.  Out of these six outages, Staff Witness Jacobs erroneously found that the three Plant Hatch forced outages were imprudent, and he recommended a disallowance of $3.54 million.  

While Dr. Jacobs focused his attention on the six particular outages, the Commission should first put these outages in the context of overall fleet performance.  The other Staff witnesses found that the operation of the Company’s coal and nuclear fleet was exceptional.  The evidence showed that the remarkable performance of the nuclear fleet alone saved customers more than $10 million dollars.  It is important to recall that Dr. Jacobs did nothing to review what management techniques or practices lead to this exceptional overall result.  Tr. 197.  By focusing on exceptions, such as the six outages in question, one misses the bigger picture of how much higher  - $10 million higher - the fuel costs would have been if the nuclear plants had been operated only within the “zone of reasonableness” achieved by average utilities. 

The review by Staff Witness Jacobs was short in duration and shallow in effort.  Not only was the duration of his research brief, but he failed to examine easily-identified documents that were obviously relevant to his review and to pursue essential avenues of a legitimate “prudence” inquiry.  In several instances, Staff Witness Jacobs relies on second-hand summaries of documents that he cites as support for his conclusions, rather than having examined the underlying original documentation.  He also did not review the procedures that he concludes were “inadequate” due to imprudent action by Company personnel, or the procedures that he concludes should have been followed but were not.

Staff Witness Jacobs was retained only “late last year.”  Tr. 182.  As he admitted, “I had a fairly short time to do this [review] and I focused on the outages that…are the subject of my testimony.” Tr. 197.  When Staff Witness Jacobs was retained recently to examine outages at the Palo Verde Nuclear Station in Arizona, he had more time to look at the issues; he looked at more documents; he made more trips to the plant; and, in contrast to his one interview of a company officer in this proceeding, he actually interviewed employees who were involved in the unplanned outages at Palo Verde.  Tr. 201– 202.  

Staff Witness Jacobs also acknowledged that the Condition Reports and Root Cause Evaluations prepared by the Company
 personnel after each outage were “the primary documents in his review.  Tr. 200; 155.  He did not look at the three individual reports that he cited in his testimony.  Tr. 198–199.   He did not review the relevant procedure in place at Plant Hatch when these three individual reports were written.  Tr. 199.  He did not read the Maintenance Work Order documentation that governed the work associated with another outage.  Tr. 199–200.  He did not interview an engineer whose authorization of a modification of a non-safety-related component Staff Witness Jacobs characterizes as “unprofessional and imprudent.”

In contrast to the quick and limited review conducted by Staff Witness Jacobs, Company Witness—and Executive Vice President and Chief Nuclear Officer of Southern Nuclear Operating Company—Jeffrey Gasser talked to many of the individuals involved in these unplanned outages; he reviewed other documents that Staff Witness Jacobs did not; and, most importantly, he has first hand knowledge of the context of the outages.  Tr. 598– 599.  Although after-event reports relied upon by Staff Witness Jacobs are important sources of information, Mr. Gasser identified other information that should have been pursued for a reviewer to adequately review the reasonableness or prudence of decisions, i.e., “detailed questioning of why individuals thought what they thought at the time, what they knew and the thought process that they went through at the time the events were transpiring.”  Tr. 604.  


While Mr. Gasser acknowledged Staff Witness Jacob’s professionalism, Tr. 647, he found fault with Staff Witness Jacobs factual conclusions, as described below.  Furthermore, Staff Witness Jacob’s testimony contradicted the legal standard of prudence that he attempted to apply, as Staff Witness Jacobs relied upon “perfect hindsight” observations from the Company’s after-event reports. He professes to determine whether actions or decisions were reasonable “given what was known, or reasonably should have been known, at the time without the benefit of hindsight.”  Tr. 157.  Yet, he makes no analysis of “what was known at the time” and, instead, simply quotes and extrapolates from after-event reports
.  Indeed, some of his extrapolation is flat wrong.  His conclusions are riddled with hindsight observations contained in the after-event reports; this information was not known nor reasonably it should have been known to decision makers at the time of their actions.


Second, Staff Witness Jacobs did not conduct an adequate and thorough review. Obvious sources of information to examine “what was known at the time” simply were not pursued by Staff Witness Jacobs, apparently due to time constraints that were not of his making.  In contrast, Mr. Gasser made those logical inquiries and reported his findings to the Commission.


As noted by Staff Witness Jacobs, the Commission has articulated its standard of prudence in the Commission Staff’s Review of Georgia Power Co.’s Rocky Mountain Pumped Storage Facility, Docket No. 6739-U (Decision Dated Jan. 14, 1998) (the “Rocky Mountain Standard”).  The Rocky Mountain Standard has been employed since 1998 in Georgia, and was utilized as the legal standard in prior fuel cost recovery proceedings.  See, e.g., In Re:  Application of Georgia Power Company to Increase the Fuel Cost Recovery Allowance Pursuant to O.C.G.A. § 46-2-26, Docket No. 19142-U (Decision Dated May 17, 2005; and In Re: Georgia Power Company and Savannah Electric and Power Company Application to Increase the Fuel Cost Recovery Allowance (FCR-18 and FCR-18/S), Docket No. 22403-U (Decision Dated June 15, 2007).  In this case, Staff Witness Jacobs adopted the Rocky Mountain Standard as the operative standard.  Tr.156-57. The Rocky Mountain standard is as follows:

A decision must not be judged as correct or incorrect in the light of perfect hindsight.  Rather, a decision must be judged as to whether it was reasonable given the facts and circumstances which were known or which reasonably should have been known at the time the decision was made.  In applying this standard, it must be recognized that in any decision making process there may exist a range of choices, any or all of which could have been adopted by reasonable management in good faith and under the same set of circumstances.  If the Company has made a decision which falls within that “zone of reasonableness,” that decision must be found to have been prudent, irrespective of whether others may have selected another alternative, and irrespective of whether in hindsight another decision may now appear in hindsight to have been a more correct decision.  

Review of Georgia Power Co.’s Rocky Mountain Pumped Storage Facility, Docket No. 6739-U at 6 (emphasis added).

In interpreting its Rocky Mountain Standard, the Commission has explained, “This standard provides that actions or decisions must be judged under the conditions in existence at the time they are made and with regard to the facts that were known, or reasonably knowable, at that time. It is not required that the Company must have been perfect in all the decisions it made.”  In Re:  Application of Georgia Power Company to Increase the Fuel Cost Recovery Allowance Pursuant to O.C.G.A. § 46-2-26, Docket No. 19142-U, May 17, 2005.
a. Because Dr. Jacobs Applied Hindsight Observations from After-Event Reports in Analyzing the Forced Outages -- in Contravention of the Rocky Mountain Standard -- the Commission Must Reject Dr. Jacobs’s Recommended Disallowances. 

Without dispute, Southern Nuclear Operating Company has adopted “Principles for Nuclear Excellence,” including the assurance of safety as a first priority and a focus on problem resolution as a means to continuously improve performance.  GPC Exhibit 7.  One avenue for continuous improvement is the Condition Reports that employees are urged to write when they see any deviation or discrepancy as part of the problem identification and resolution program at the nuclear plants.  This program is structured, comprehensive, documented and effective, and results in over 10,000 Condition Reports at each plant per year.  Tr. 598.  In instances of a significant event at a nuclear plant, such as a forced outage, a team is assembled to rigorously investigate the event. The team’s written report examines the “root causes” and contributors to the events.  Tr. 598.  These three approaches – principles of operation, the problem identification and resolution program, and root cause evaluation -- are but three of many initiatives or techniques employed and stressed by Southern Nuclear management.  Staff Witness Jacobs did not explore these and other approaches to prudent operation of the nuclear plants due to the short time he had to conduct his review.  Tr. 197.  A balanced and insightful review would have included, at a minimum, an examination of the procedures and programs put in place by Company management to increase safety and performance, and preclude or minimize the probability of unplanned outages.

Not only is an after-event review team performing a retrospective review in going back in time to examine a forced outage, but the team also obtains information that was not necessarily available to decision makers as events unfolded “in real time.”  In other words, the team uses the benefit of perfect hindsight when it is available, and oftentimes information that was not known prior to the event.
  Tr. 598.  Even Staff Witness Jacobs acknowledges that when the team develops recommendations for corrective action, “probably some hindsight is involved.”  Tr. 203.   To sharpen the distinction, there is a difference between appropriately using hindsight to investigate an outage for lessons-learned and impermissibly using hindsight to import or assign knowledge of facts that were not known, and reasonably should not have been known, in conducting a prudence review.  Staff Witness Jacobs should have examined “what was known or reasonably should have been known at the time.”  Instead, he simply adopts hindsight observations of the after-event review teams without analyzing the relationship of their observations with “what was known or reasonably should have been known” prior to the event.

Staff Witness Jacobs conducted his review based “primarily” on Southern Nuclear Condition Reports for three forced outages at Plant Hatch. Staff Exhibits 2 - 5. Based on these self-critical documents, he contends that the outages were caused by “imprudent” decisions or actions by Southern Nuclear employees.  For at least two of the outages, Mr. Gasser specifically identified facts that were not known to the decision-makers at the time, but only became available through retrospective review.  First, in the case of the outage on April 5, 2006 (Hatch Unit 2) associated with a trip during a calibration procedure,
  Dr. Jacobs used perfect hindsight in his analysis.  Tr. 608.  As explained by Mr. Gasser, the criticism of the calibration procedure and its application when the Plant was off-line assumes facts known to the Southern Nuclear employees that were not known nor reasonably could have been known.  Prior to performing the calibration procedure, a detailed technical review was performed by talented, knowledgeable, experienced personnel.  Even after the trip, which revealed that the plant would trip if the procedure were performed on-line, it took technicians and engineers almost two full 12-hour shifts to identify exactly why the trip occurred because the electrical circuitry is complex.  Tr. 608– 609. 


Second, in the case of the unplanned outage associated with a Hatch Unit 1 outage in early May, 2006, Staff Witness Jacobs concludes that an engineer’s authorization of a nut to be used as a spacer “constituted a de facto design change without following proper procedure for implementing a design change.”  Tr. 168.  Mr. Gasser, who talked with the engineer, explained that the engineer did not violate procedures and his actions -- based on his knowledge at the time -- were reasonable.  Tr. 599.  The responsible engineer discussed his options with another engineer.  Tr. 613.  Based on his knowledge at the time, he believed that the “form and function” of the bolting configuration was not being changed. Tr. 614.   He believed that he was faced with a “space issue…not a critical feature of the form and function of the jumper.”  Tr. 616.  He considered what he believed were three “sound technical options, and he chose the option at that point which had the least impact to the [restart of the] unit.”  Tr. 628.   In hindsight, the engineer “did not fully understand at the time” that the electric current would not be carried mostly by the bolt, but by the spacer nut.
  Tr. 615.   Staff Witness Jacobs implicitly assumes, without factual basis, that the engineer knew, or should have known, that a “fully reviewed design change” was appropriate.   The engineer did not know, and had no reason to know, that this approach was required.  It was not.

b. Mr. Gasser Provided the Commission with Substantial, Probative Evidence that the Three Unplanned Outages at Plant Hatch Were Not the Result of Imprudent Actions or Decisions by Company Personnel.  Staff Witness Jacobs, in Contrast, Did Not Base His Findings on Accurate or Sufficient Information.  


Staff Witness Jacobs, who appeared to have been retained late in the case, did not have all of the pertinent facts upon which to base his conclusions.  Accordingly, he did not have the proper quantum of evidence to show that the Company’s actions leading up to these instances were “imprudent.”  As Company Witness Gasser noted, and as Staff Witness Jacobs admitted, Staff Witness Jacobs did not have an opportunity to review relevant documents or talk to involved employees, nor was Staff Witness Jacobs involved in these outages “real time.”  Mr. Gasser was.  Tr. 598. Unlike Staff Witness Jacobs, Mr. Gasser gets a call in the middle of the night when one of the nuclear plants for which he is responsible trips off-line.  Tr. 636.  He usually will inquire about anything that might not have worked.  Id.  At hearing, Mr. Gasser used his clearly superior knowledge about all three outages into perspective and provided additional, indisputable facts to the Commission.
i. There is No Sufficient Basis to Disallow the Costs Associatied with the March 30 to April 2, 2006 Outage at Plant Hatch Unit 1.  


Staff Witness Jacobs concludes that Foreign Material Exclusion (“FME”) issues at Plant Hatch were “broader” than the one outage event in this proceeding, and constituted “a significant and long-standing problem” at Plant Hatch.  He reports that “corrective actions have been ineffective in reducing the number of FME events.  Procedures were found to be inadequate and management expectations not well-defined or understood….”  Much of his analysis is selective quotes from Plant Hatch Condition Reports and the Root Cause Determination Report that were provided to the Commission Staff.  


Staff Witness Jacobs did not examine that which he finds imprudent.  He did not request, nor review, the FME controls procedure in place in the past, nor the FME controls procedure in place in 2006.  Tr. 199.  He did not request, nor review, the Maintenance Work Order that governed the work. Tr. 199–200.  What is apparent, then, is that Dr. Jacobs read after-event reports that concluded FME controls were “inadequate.”  He then impermissibly equated “inadequate” to “imprudent.”  Tr. 166.  However, “inadequate” only connotes the perfect hindsight observation by the after-event review team that the procedure in place did not prevent the planned outage.  It does not imply that decisions or actions, including the FME control procedure, fell outside the “zone of reasonableness” that must be examined to meet the Rocky Mountain Standard of prudence.     

Mr. Gasser testified that the FME program at Plant Hatch and the other nuclear plants operated by Southern Nuclear “are standard across the fleet.” Tr. 637.  Foreign Material Exclusion will always be a concern at every nuclear power plant in light of the extremely complex and challenging work performed, Mr. Gasser observed. Tr. 642.  Based on his knowledge of the procedures to control the actual work, and notwithstanding heightened standard put in place after the unplanned outage, Mr. Gasser believes that the FME control procedures were reasonable. Also, they were consistent with those of other nuclear operators in the industry.  Tr. 648. 


Much reliance was placed by Staff Witness Jacobs, Staff counsel, and CUC counsel on the number of FME “incidents” that were reported in the after-event review team’s report.  Tr. 165; 612; 640.  But Staff Witness Jacobs never examined and factually determined whether, either individually or collectively, these incidents were significant.  He did not look; he simply assumes significance without so much as reading the historic Quality Assurance reports that he relies upon. Tr. 165-66; 198-99.  As a purely legal proposition, without taking into consideration the rebuttal testimony of Mr. Gasser, Staff Exhibit 3 and the testimony of Staff Witness Jacobs do not constitute sufficient reliable and probative evidence to support a finding of imprudence.


Mr. Gasser explained that Plant Hatch did not have a significant FME problem on which it failed to act.  Tr. 589-90.  Similar to other nuclear plants, FME has been an area of continuous improvement at the Plant, as the industry expands the scope and sophistication of Foreign Material Control.  Plant Hatch did not have an inordinate number of significant events when considering the 20,000 tasks performed annually at the Plant, such as surveillances, Maintenance Work Orders and other activities with the potential to introduce foreign material.  Furthermore, the March 30-April 2 outage was the first FME-related forced outage impacting Plant Hatch operation in over ten years.   Tr. 599. 

Again, Staff Witness Jacobs did not review the actual Maintenance Work Order 1051254291 issued for the work in question; that Work Order documents the actual controls in place, by procedure.  Georgia Power Exhibit 8.  At work closeout “all trash, rags, cuttings, wire, tire wraps and tags used in this work activity removed and disposed of properly” and “all tools used in this work activity removed….” Id.  A FME closure inspection also was signed off by the work crew.  

ii. There is No Sufficient Basis to Disallow the Costs Associated with the Outage at Plant Hatch Unit 1 from May 2 to May 4, 2006.  

As noted previously, Staff Witness Jacobs characterizes the engineer’s actions in authorizing the use of the spacer that caused this unplanned outage as “unprofessional and imprudent.”  Dr. Jacobs contends that had proper procedures been followed “to develop a fully reviewed design change…this outage would have been avoided.”  Tr. 169.
Mr. Gasser talked to the engineer, and reviewed the engineer’s e-mail. Contrary to the implication in Staff Witness Jacobs’ analysis that a “fully reviewed design change” was required by procedures, his conclusion was that the engineer did not recognize that the installation of the spacer nut altered the basic design of the lug-to-bus duct connection, i.e., the “form and function” of the jumpers were not changed.  Tr. 616. 

Based on his more diligent and superior review, Mr. Gasser found the engineer’s thought process was logical, in good faith, and based on his professional judgment. Tr. 593.   His actions did not violate procedures.  Tr. 599.  Had the engineer pursued the alternatives, the prior planned outage would have been extended by at least two days. Tr. 649.  
iii. There is No Sufficient Basis to Disallow the Costs Associated with the Outage at Plant Hatch Unit 2 from April 5 to April 7, 2006.


Staff Witness Jacobs, after reviewing Condition Reports and a Root Cause Determination Report, identifies two problems that he contends caused this outage in early April, 2006: (1) the removal of a “caution” in a procedure when the procedure was revised and upgraded in 1991, and (2) the procedure was not performed online previously because plant personnel were aware that the calibration procedure could only be performed offline but failed to revise the calibration procedure to include this caution/precondition.


Staff Witness Jacobs is mistaken in his reading of these reports.  His first error is that he views the pre-1991 “caution” as the “only barrier” against performing the procedure while online and tripping the unit. In actuality, another barrier did exist.  The 2006 procedure contained a “high trip potential” precaution.  Staff Exhibit 5, page 3, under “Discussion of Procedure Issues” begins “[t]he procedure did include a statement in the prerequisites that there would be a high trip potential. This statement…means that, with appropriate caution, the procedure can be performed successfully….”
 
Mr. Gasser explained that the language removed in 1991 was a “note”.  In the hierarchy of procedural cues, a note is the least.   What was added was a high trip potential caution that said “high trip potential” and added a requirement for supervisor review prior to performing the procedure. Tr. 619-620.  If Staff Witness Jacobs actually had examined the procedure change package or inquired into the significance of a “note,” as compared to a “high trip potential” warning, he would have learned that the language was different, but not less effective.  Tr. 620. 


Staff Witness Jacobs also minimizes or overlooks the manner and method in which the calibration procedure was purposefully and extensively reviewed in 2005-06 prior to its first online performance.  Staff Exhibit 5, page 8 of 13, under “Discussion of Drawing Issues” states:

…A review of drawings during the I&C technicians’ pre-job brief [in 2006] did not result in identifying the fact that the current transformers would deprive  the PLU circuit of one of its inputs.  Even when it is known that this was cause of the turbine trip, engineers required several hours to confirm this by use of drawings.  Even then, they had to consult a GEK book which was not referenced on the drawings.  Had the drawings been more explicit, it’s possible that the review performed by the I&C technicians would have identified the problem and the procedure would not have been performed.

Had Staff Witness Jacobs actually inquired into the pre-job review by the I&C technicians, including their verification of equipment numbers and connection points of the circuitry against the available drawings, he could not have credibly concluded that the 1991 modification to the calibration procedure removed the “only barrier” from the trip and resulting outage.  Mr. Gasser characterized the I&C review in 2006 as “a very detailed technical reviews performed and talented, knowledgeable, experienced people determined that it could be safely done.”  Tr. 608. 


Third, Staff Witness Jacobs contends that, based on wording in the after-event report, knowledgeable personnel failed to revise a known inadequate procedure. Tr. 172.  Mr. Gasser testified that Staff Witness Jacobs should know that, based on a careful reading of the documents provided to him, there is simply no evidence to support this assertion.  During its after-event research, the team determined that prior to April, 2006 the calibration was last performed in 2001, and had never been performed online.  Staff Exhibit 5, p. 7 of 13.  Contrary to Staff Witness Jacobs’ analysis, the event review team simply “raised a question as to how I &C personnel knew not to perform the procedure online.”  The team expressly observed, “No hard data or evidence could be found to explain this.”  Id.  Nonetheless, for completeness of the Root Cause Analysis, the team continued with its “what if” questioning and identified two possibilities: (1) what if an individual took responsibility for assuring offline performance, or (2) what if a tradition or practice was established for performing the procedure offline.  Staff Witness Jacobs improperly selects one of the two possibilities and transforms the team’s speculation into fact by concluding that plant personnel were aware of the requirement.   There is simply no information to support his assertion.   Tr. 595-96.


The Commission should not overlook the purpose behind the performance of the calibration procedure on-line.  Mr. Gasser explained:

…since 1991 plant operators have looked for activities that must be routinely performed and, when safe and consistent with requirements, will perform them while the plant is on line.  This shift of work scope, particularly on non-safety related equipment, has contributed to shortened outage durations to the benefit of both the plant owner and the ratepayers.  In addition, even if the activity is not on the critical path for an outage, the shift in timing to non-outage periods will reduce the need for contract labor during outages, allow control room personnel to focus on fewer activities occurring simultaneously, and remove another possible contributor to an extension of an outage.   The overall benefits of this approach outweigh the economic detriments, even though the potential for an unplanned trip may go unrecognized by a careful work-planning review.  Tr. 595.


Finally, the adequately reviewed procedure, which had been validated by prior performance, was followed step-by-step by those performing the calibration.  Tr. 649.   

C.
THE COMMISSION SHOULD REJECT ATTEMPTS TO INJECT NON-
FUEL ISSUES INTO THIS CASE


GIG/GTMA and CUC have sought to inject issues into this case of a non-fuel nature, and in some cases propose disallowances unrelated to fuel costs.  These efforts, described below, should be rejected by the Commission.     
1. This Fuel Case is Not the Appropriate Docket in Which to Make Hedging Program Recommendations or Changes.

As explained in more detail below, CUC Witness Ruback advocated changes to the hedging program despite acknowledging that there is another docket in which parties are working together to alter the hedging program.  Tr. 570.  Specifically, he tried to confuse this docket by attempting to eliminate the sharing of hedging gains.  First, sharing has been suspended since FCR-18. Second, there is no sharing in the projected period because the Company does not project any hedging gains.  Tr. 572.  Third, if any gains did occur in the projected period, ratepayers would receive 100 percent of such gains because, as mentioned above, sharing has been suspended under the Stipulation that Mr. Ruback’s client, CUC, signed in the FCR-18 case, as well as the Commission’s August 22, 2006 Order Adopting Modifications to Hedging Program in G.P.S.C. Docket No. 22403-U.  As the Company made clear in its testimony, this docket is not the appropriate forum for discussions regarding modifications to the hedging program.  In fact, it is surprising that CUC Witness Ruback is testifying to this issue at all, as modifications to the hedging program, in which CUC has participated, have been ongoing pursuant to Docket No. 22403-U.  At hearing, CUC Witness Ruback acknowledged that CUC participated in a hedging workshop this summer. Tr. 570.   He also acknowledged that CUC could participate in Docket No. 22403-U, but that “CUC is of the opinion that the parties are not going to agree…” with his position.  Tr. 571.  That docket, and not this case, is the appropriate forum to raise any concerns about the hedging program. 
2. The Commission Should Not Address, in this Proceeding, the Suggestion of GIG/GTMA to Require Wholesale Plants to Be Brought into Retail Rate Base, for Such Recommendation is Procedurally Improper and Should Be Raised in the Other Proceedings.  

GIG/GTMA Witness Pollock suggests that the Commission should compel the Company to shift wholesale generation facilities into retail rate base. Tr. 405.  It is critical to note that fuel costs follow the capacity resources which this Commission has allowed the Company to use to serve its retail customers.  In this fuel case, GIG/GTMA renewed their assertions that because some coal-fired resources that have not been included in retail rate base are “currently economical,” the wholesale sales made by the Company “harm” consumers. The record is clear the resources GIG/GTMA “wish” were now in retail service have been specifically excluded from retail service by prior Commission Orders, at the urging of GIG and GTMA.  See Application for Authority to Increase Rates for Retail Electric Distribution Service to Reflect Addition of Service of Unit 2 of the Vogtle Electric Generation Plant, Docket No. 3840-U (Sept. 28, 1989);  See also Docket No. 4133-U and 5601-U.  GIG/GTMA Witness Pollock provides no basis for designating any generation as “native” (as opposed to non-native) and makes no provision for compensation for requiring such “native” resources to be available to the retail business and withheld from the wholesale business.  Ultimately the witness sponsoring these assertions, GIG/GTMA Witness Pollock admitted that if the Commission accepted these “currently economical” resources into rate base the retail ratepayer would be responsible for these resources in years when they were not “currently economical.” In other words, the question of which resources ought to be includable in rate base is a planning decision. 


 As early as the late 1980s, the Commission rejected proposals to shift wholesale plants into retail rate base.  Application for Authority to Increase Rates for Retail Electric Distribution Service to Reflect Addition of Service of Unit 2 of the Vogtle Electric Generation Plant, Docket No. 3840-U (Sept. 28, 1989).   In that rate case, Georgia Power proposed to move Plant Scherer into retail rate base as the Company projected a need for additional generation to serve growing load.  However, in that order, the Commission rejected the proposal, saying that the shareholders decided to build the plant and therefore the shareholders should reap the gains/losses from the plant. Id.  Ironically, GIG/GTMA opposed a proposal to shift this same plant into retail rate base in the 1990s when natural gas was less expensive.  Since GIG/GTMA have never opposed the Company’s certifications of new gas-fired generation to serve retail load, one might question GIG/GTMA’s underlying premise that coal units are more cost-effective (when considering both fuel and capital costs) than the Company’s retail fleet.  Nevertheless, GIG/GTMA advocates a system where it can “have its cake and eat it too.”  It is unreasonable to suggest that the Company can pay for the construction of wholesale plants, the Company can suffer losses from the plants, but it cannot keep the plant if it is profitable.  But that is exactly what GIG/GTMA have suggested.

GIG/GTMA Witness Pollock agrees that the Stipulation entered into in Docket No. 5601-U removed Blocks 2, 3, and 4 from retail rate base on December 31, 2004.  Tr. 404.  In the case of Plant Scherer, the Commission twice rejected proposals by the Company to include Plant Scherer capacity in retail rate base in Commission Docket Nos. 3840-U and 4133-U.  In summary, all of the coal-fired generation currently serving wholesale contracts have specifically been ordered to be excluded from retail rates.  GIG/GTMA Witness Pollock’s proposal erroneously assumes that the Company’s system was built and its economies of operation achieved serving retail customers alone and that the public can be served by transferring assets into the retail jurisdiction the moment fuel costs develop so as to make those assets “currently economical,” instead of planning, building and paying for those assets based upon reasonable foresight, and dependable regulatory action.


Moreover, the upcoming IRP process--not a fuel case-- provides the proper vehicle for discussing additions to the Company’s generating fleet.  The IRP process allows interested parties, including GIG/GTMA, to voice their opinions regarding the addition of power plants to retail rate base.  See O.C.G.A. § 46-3A-5(b).  In a fuel case, the Commission is supposed to consider the recovery of fuel expenses.  See O.C.G.A.  § 46-2-26.  Consequently, the proposals regarding placing wholesale resources into retail ratebase are completely misplaced in this docket.  
3. The Commission Should Not Address, in this Proceeding, the Suggestion of GIG/GTMA to Misappropriate Wholesale Revenues from the Consumption of Emission Allowances, Properly Allocated to that Jurisdiction, in order to subsidize the retail jurisdiction.  

GIG/GTMA Witness Pollock is seeking to have the Commission subsidize retail fuel costs with wholesale revenues by ignoring the jurisdictional allocations of emission allowances and exclusions of certain generation from retail rate base that have been previously adopted by the Commission.  GIG/GTMA propose a disallowance equal to the value above cost of sulfur dioxide emission allowances that the Commission previously has allocated to the federally-regulated wholesale side of Georgia Power’s business.  GIG/GTMA Witness Pollock is seeking to have the Commission require the wholesale side of the business to use its assets to support the retail business. Put another way, he is proposing that, after the Commission delineated the allocation, and the Company has made sales based upon this allocation of rights, the Commission should ignore its own jurisdictional allocation.  He is seeking to have the Commission ignore the jurisdictional allocation currently in effect after sales were made based upon that allocation.  Tr. 671-672.  These issues present no basis to disallow fuel costs. The Company’s Comptroller Ms. Daiss testified that it accounts for costs in order to avoid any cross-subsidy. Tr. 685-86.  The Commission’s Staff acknowledged that the accounting treatment afforded by the Company for off-system sales substantially resolved their concerns, Tr. 255, and the GTMA witness never provided any evidence to the contrary.

The GIG/GTMA proposal is unsupported by any evidence, and contrary to prior orders of the Commission. If adopted this disallowance would be arbitrary and capricious, and contrary to the law of the State and the United States Constitution. 

The Company receives a specified amount of sulfur dioxide allowances each year in accordance with the Clean Air Act.  The amount of allowances received is based on the prior years’ generation -- generation from both wholesale and retail sources.  Tr. 755; see also Accounting Treatment for Emissions Allowances by Electrical Utilities in Georgia, G.P.S.C. Docket No. 4152-U (April 5, 1994)(“Emissions Order”).
  As Ms. Daiss testified, pursuant to the Emissions Order, the Company allocates the allowances between the retail and wholesale jurisdictions based on actual generation for that year in each jurisdiction.  Tr. 673.  The allocation process is performed by taking the retail kilowatt sales for the year divided by the total kilowatt sales for the year to obtain a retail sales percentage.  Tr. 673.  This percentage is then applied to the allowance bank to determine the number of allowances allocated to the retail jurisdiction.  Tr. 673.  The remaining allowances in the bank are allocated to the wholesale jurisdiction.  This allocation process is consistent with the one used to allocate fuel and variable operation and maintenance expenses between the retail and wholesale jurisdictions.  Tr. 672-674.

Any electric utility that burns coal in order to generate electricity, whether for retail or wholesale sales must have annual sulfur dioxide emission allowances equal to its annual coal-fired generation. Federal law is quite clear on this point. 42 U.S.C. § 7651b(g) provides: “It shall be unlawful for any affected unit to emit sulfur dioxide in excess of the number of allowances held for that unit for that year by the owner or operator of the unit.” The Environmental Protection Agency awarded allowances to GPC based upon its total coal-fired generation, wholesale and retail. Tr. 755; 523.  After an extensive proceeding, the Commission directed the Company to allocate these allowances between the wholesale and retail jurisdictions served by it based upon the annual volume of sales. The Emissions Order is express in establishing this jurisdictional allocation:

[F]or ratemaking purposes, the EPA allowances received annually by the utilities shall be applied to the utilities” actual operations of plants 
in each year in which the allowances are received. For each year of   operation, the emission allowances shall be allocated between the wholesale and retail operations based upon the actual generation of energy for each of those operations. That allocation shall be performed in the same manner that the fuel expense and variable O&M are allocated between wholesale and retail operations. The detailed implementation of these recommendations shall be determined at a later time, most likely through a fuel adjustment clause proceeding.

Emissions Order at 14.

Accordingly, when Georgia Power generates power from a coal-fired plant it recognizes that it is using these allowances and charges the customer class (wholesale or retail) with the book cost of these allowances. Tr. 673; 756-759.  There is no subsidy of wholesale by retail. Tr. 707; 756-57; 759. When load (retail or wholesale) is served from the Southern pool, pool pricing is applied, which values the emission allowances at their market value. Again, there is no subsidy, nor is there any discrimination. The testimony offered by GIG/GTMA completely ignored the jurisdictional allocation; indeed, its witness was not aware that one had been made. Tr. 517.

Although not identified in his pre-filed testimony, GIG/GTMA Witness Pollock, during examination by CUC, sought to advance a new theory for crediting payments for wholesale power sales against retail fuel costs, by characterizing sales of electricity as though they are sales of allowances.  Tr. 464-65.  The Emissions Order (as amended by the First Supplemental Order on July 1,1994), provides for the utilities to flow through the “market value of any EPA allowances sold through the fuel adjustment clause on an annual basis…Recognizing that the flow through of other costs not derived from the actual sale of allowances may violate the fuel clause, all other accounting issues concerning the value of banked allowances shall be handled through a fuel case.”  Tr. 415.  As Ms. Daiss explained in her rebuttal testimony, this paragraph addresses the actual sale of an allowance from the retail bucket of allowances.  Tr. 758.  GIG/GTMA Witness Pollock ultimately admitted that sales of electricity (retail or wholesale) do not sell allowances; rather allowances are consumed when electricity is generated (Tr. 510-511 acknowledging that GPC is “consuming,” the allowance… “it’s a charge to the customer that the company recovers…The allowance is a cost to the business, yes.”). The Staff testimony confirmed that the wholesale sales involve sales of electric capacity and energy, not sales of allowances. Tr. 246 (pricing includes a demand charge and an energy charge). That wholesale power sales use a cost of service formula that includes all economic costs, including the consumption of allowances is irrelevant from the perspective of proper cost allocation. Ms. Daiss affirmed that regardless of whether the wholesale business collects a cost, it is charged the appropriate cost.  Tr. 673-74; 707; 755-59.


Georgia Power’s fuel cost accounting is completely consistent with the Commission’s standing jurisdictional allocation. Tr. 671-74.  When wholesale or retail generation is produced from Georgia Power owned plants, emission allowances are used at cost for both wholesale and retail.  When pool energy serves load (whether that load is wholesale or retail) the pool price for emission allowances is applied.  Tr. 673-74.  In all cases, the emission component of any wholesale energy revenues is credited to the retail fuel cost recovery consistent with the way the commodity fuel component of the wholesale energy revenues is credited to the retail fuel cost recovery.  Tr. 673-74.  That is to say, the retail fuel cost recovery is credited for the actual fuel cost of the generation used to serve the wholesale block sales. Tr. 673-74.  There is no discrimination or preferential treatment given to wholesale customers.  Tr. 673-74.  In fact, as they state in their testimony, Staff and its consultants have reviewed the Company’s process for crediting wholesale fuel costs to the retail fuel cost recovery in detail and found it reasonable for purposes of this case. Tr. 255.

There is no dispute that the GIG/GTMA is seeking to credit the value above cost of  allowances allocated to wholesale allowances against the retail fuel cost. There is no legal basis for the Commission to deny recovery on jurisdictional costs (retail fuel costs) based upon gains realized in a non-jurisdictional, federally regulated business, and therefore impose those retail costs on the federally regulated business. When a regulated business is partially state-regulated and partially federally regulated it is necessary to separate state and federal jurisdictional service for ratemaking purposes. Simpson v. Shepard, 230 U.S. 352, 435 (1912) (“Where the business of the carrier is both interstate and intrastate, the question whether…rates fixed by the state for intrastate transportation affords a fair return must be determined by considering separately the value of the property employed in the intrastate business and the compensation allowed in that business under the rates prescribed…[T]he state cannot justify unreasonably low rates for domestic transportation, considered alone, upon the ground that  the carrier is earning large profits on its interstate business.”) This required “separation of the intrastate [i.e. retail] and interstate [i.e. wholesale] property, revenues, and expenses of the company…is essential to the appropriate recognition of a competent government authority in each field of regulation….The proper regulation of rates can be had only by maintaining the limits of state and federal jurisdiction.” Smith v. Illinois Bell Telephone Co., 282 U.S. 133, 148 (1930). With respect to electric power sold in systems which are interconnected to multiple states Congress has drawn a bright line-- the states exclusively regulate retail rates and the Federal energy regulatory Commission (formerly the Federal Power Commission) regulates sales for resale (wholesale) rates. Federal Power Commission v. Southern Cal. Edison Co., 376 U.S. 205 (1964). This Commission follows a strict requirement of jurisdictional separation in ratemaking. In Re Georgia Power Company, 29 PUR 4th 253, 264 (1979)(stating that “the Company was required to make the jurisdictional separation between its wholesale component and its retail component so as to allocate rate base, revenue, and expenses between these two segments of the company’s total territorial responsibility. The significance of this is obvious. The Commission has authority only over the Company’s retail class, and does not have authority over the company’s wholesale class, that being reserved to the Federal Energy Regulatory Commission.”).  The New Hampshire Commission sought to appropriate for retail ratepayers the economic gains associated with hydro-power sold in interstate commerce. The Supreme Court held such to be unconstitutional in New England Power Company v. New Hampshire, 455 U.S. 331 (1982).  The Court specifically rejected as violating Art. I § 8 cl. 3, a ratemaking adjustment identical to Mr. Pollock’s whereby in-state customers were credited the full economic value of a low cost resource even though the resource was used to make sales in interstate commerce, thus requiring  interstate business to bear more than its actual cost and giving preference to local markets over interstate commerce. When the Commission made the jurisdictional allocation in G.P.S.C. Docket No. 4152-U, it made provision for the growth of the retail business; it would be arbitrary and unlawful to seize gains from assets allocated to the wholesale business and to use the same to deny recovery of actual retail fuel costs.


D. 
THE COMMISSION SHOULD ORDER THAT THE NEXT FUEL CASE BE FILED IN MARCH 2008, AND SHOULD ACCEPT THE COMPANY’S SUGGESTED IMPROVEMENTS TO THE MFRs. 


The Company should not be required to file a new fuel case until March 2008.  The only party that disagrees with this is CUC.  Staff and GIG/GTMA agreed with the Company’s proposal to schedule the next fuel filing in March 2008, and no other party raised an objection to it.  As Ms. Daiss explained, although the forecast is never going to be exactly correct, those imperfections are spread across the forecast, and “over a 12-month period you’re more likely to get closer to what your actual total is for . . . that 12-month period.” Tr. 61-62.

If the Company is not required to file a fuel case until March 2008, it will still nonetheless continue to work on several outstanding issues related to fuel.  The Company will continue to refine the MFRs with other parties and Staff in Docket No. 20932, Review of Procedures Regarding Applications by Electric Utilities to Increase/Decrease the Fuel Cost Recovery Allowance, it will continue to work on modifications to the hedging program under Docket No 22403-U, and it will continue working with Staff to conclude the fuel investigation that has been ongoing throughout 2006.  Finally, the Company will also continue to provide monthly updates to Staff so that it can monitor the results of the new rate and its impact on the Company’s under-recovered balance on a timely basis.  

While the Company is willing to work on procedures and improving the quality of information, such as the MFR improvements its suggested in this proceeding, Tr. 742-43, the Company is not willing to acquiesce to GIG/GTMA Witness Pollock’s various complaints about the MFRs and the discovery process.  Although he complained about his access to information, the current process is within the law and is more than reasonable.  Tr. 496-503.  Similarly, his position regarding technical conferences to the MFRs is neither legally required nor practical.  Tr. 740-41.  


Furthermore, it was made clear at hearing that GIG/GTMA Witness Pollock was late in issuing data requests; in fact, by the time he’d issued his first data request set, Staff had already issued six sets.  If GIG/GTMA Witness Pollock wants to improve the discovery process, he should file data requests earlier and take advantage of the Company’s offer to talk to him about his questions, which, for some unspecified reason, he’s reluctant to do.  Tr. 502.  It is telling that Mr. Pollock was the only witness who complained about access to information.  Accordingly, the Commission should order the next fuel case to be filed in March 2008 and it should accept the Company’s proposed procedural improvements over the changes advocated by GIG/GTMA Witness Pollock.

V.
CONCLUSION


For all of these reasons, the Commission should approve Georgia Power’s Application for Fuel Cost Recovery Allowance pursuant to the Commission’s filing requirement in Docket No. 22403-U.


Respectfully submitted this 30th day of January, 2007.
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50 Hurt Plaza, Suite 985

Atlanta, GA  30309-3996


Atlanta, Georgia  30303

Jeffry C. Pollock



G. L. Bowen, III

J. Pollock, Incorporated


50 Hurt Plaza

12655 Olive Boulevard, Suite 335

Suite 985 

St. Louis, MO  63006



Atlanta, GA  30303

Jim Clarkson




William L. Phillips

Resource Supply Management

AARP

1370 Walcora Drive



999 Peachtree Street, NE, Suite 1645

Sumter, SC  29150



Atlanta, Georgia  30309

Dan Moore




Alan R. Jenkins

Energy Services Group, LLC


McKenna Long & Aldridge LLP

316 Maxwell Road, Suite 400


303 Peachtree Street, NE

Alpharetta, Georgia  30004


Suite 5300







Atlanta, Georgia  30308


This 30th day of January 2007.







Heather A. Shirley






Attorney for Georgia Power Company

TROUTMAN SANDERS, LLP

Bank of America Plaza

600 Peachtree St., N.E.

Suite 5200

Atlanta, Georgia  30308-2216

(404) 885-3000
� Staff testified that, by the time of hearings, it had resolved certain issues associated with costs pertaining to Plant Wansley and a tie line adjustment, and no longer recommended their disallowance.  Tr. 298.  


� Southern Nuclear Operating Company, a subsidiary of the Southern Company, operates Plants Vogtle and Hatch for Georgia Power and other co-owners.  Tr. 597.


� In the most egregious instance, Dr. Jacobs labels as “unprofessional and imprudent” the installation of electric “jumpers” without a detailed procedure or a “fully reviewed design change”, implicitly criticizing the judgment of the responsible engineer.  Had he made any real inquiry into the engineer’s knowledge and thought process at the time (i.e. “what was known”), as Mr. Gasser did, Dr. Jacobs undoubtedly would not have used such inflammatory language. 


� The after-event review teams do not try to establish the legal “prudence” or imprudence of these events or the decisions that led to the events.  Their goal is only to identify opportunities that might have prevented the outage.  





� Staff Exhibit 5, consisting of 13 pages, contains the Root Cause Determination Report for Condition Report 2006104145.  


� The event review team also identified paint, or lack of paint, as not meeting standards.  The configuration of the connection, and not these other deficiencies, caused the outage.  Tr. 615.


� The Commission has taken official notice of its orders issued in Docket No. 4152-U.
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