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BEFORE THE GEORGIA PUBLIC SERVICE COMMISSION


STATE OF GEORGIA
Georgia Power Company Application 
*



for Certification of Progress Energy 

*

Ventures’ MPC Generating, LLC; 

*
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Washington County Power, LLC; and 
*

Walton County Power, LLC Power 

*





Purchase Agreements and Upgrade to 
*

the Rocky Mountain Pumped Storage 
*

Hydroelectric Generating Facility

*


BRIEF OF THE CONSUMERS’ UTILITY COUNSEL 

DISIVION OF THE GOVERNOR’S OFFICE OF CONSUMER AFFAIRS

The Consumers’ Utility Counsel Division of the Governor’s Office of Consumer Affairs (“CUC”) submits this brief regarding the Georgia Power Company (“GPC”) Application for Certification of Progress Energy Ventures’ (“Progress Energy”) MPC Generating, LLC; Washington County Power, LLC; and Walton County Power, LLC Power Purchase Agreements (“the PPAs”), and Upgrade to the Rocky Mountain Pumped Storage Hydroelectric Generating Facility (“Rocky Mountain”).  The CUC submits this brief on behalf of Georgia’s residential and small business consumers pursuant to the Procedural and Scheduling Order in the above-referenced docket. 
PROCEDURAL HISTORY

On May 10, 2006, GPC filed an application seeking certification of the three Progress Energy PPAs and an Upgrade to the Rocky Mountain Facility.  On August 4, 2006, GPC filed its Direct testimony sponsored by Jeff Burleson, Reed Edwards, and Michael Smith.  On August 15, 2006, the Commission conducted a hearing on the direct case of GPC.  On September 14, 2006, CUC filed opposition to the request of GPC for an additional sum and on September 20, 2006 Georgia Industrial Group (“GIG”) and Georgia Textile Manufacturers Associations (“GTMA”) filed opposition to the request of GPC for an additional sum related to the PPAs.   On September 15, 2006, the Commission Staff filed the direct testimony of Harold Judd, Alan Kessler, and Dan Cearfoss.  On September 26, 2006, the Commission conducted a hearing on the Commission Staff’s direct case.  On October 3, 2006, at the Commission’s regularly scheduled Administrative Session, the Commission, with the consent of the parties of record, certified the three Progress Energy PPAs and the upgrade to the Rocky Mountain Facility by a 5-0 vote.  (October 3, 2006 Administrative Session Tr. at 45).  Those matters are res judicata and are not discussed herein.  

During the Administrative Session, the Commission noted on the record that on September 29, 2006, the Commission received unconfirmed reports that Southern Company was negotiating to acquire Progress Energy.  Commission Staff stated the reports had no impact on Commission Staff’s analysis or recommendation for approving the PPAs.  (October 3, 2006 Tr. at 44-45).  


The Commission Ordered the case to proceed along the lines of the existing Procedural and Scheduling Order with briefs on the remaining issues, including the additional sum, due November 3, 2006, and a decision set for the regularly scheduled Administrative Session on November 21, 2006.  (October 3, 2006 Tr. at 45). 

CUC submits this brief on the existing issues: the additional sum for the three PPAs, cost recovery for the three PPAs, and the upgrades to Plant Vogtle.
ADDITIONAL SUM 

CUC urges the Commission to continue to determine Utility requests for additional sum pursuant to O.C.G.A. Section 46-3A-8 on a case-by-case basis; to expressly retain jurisdiction over the additional sum awarded in this docket to determine what, if any, additional sum is appropriate if Progress Energy is purchased by Georgia Power, its parent, or affiliate; and to carefully consider awarding GPC an additional sum less than $2.30 per kW-year in this docket.  
The requirement that the Commission determine the additional sum on a case-by-case basis is found at O.C.G.A. § 46-3A-8.  The code section requires the Commission to consider “lost revenues, if any, changed risks, and an equitable sharing of benefits between the utility and its retail customers.”  Relying on precedent to determine the additional sum violates the express language of this enabling statute.  Likewise, there can be no rebuttable presumption that any given amount for an addition sum is appropriate.

The Company testified that $2.30 per kW year is established precedent, is consistent with the additional sum recovered in other PPAs, and in preparing the Company’s Direct testimony it conducted no independent analysis or study to review the lost revenues, changed risk, or sharing of benefits between customers and the Company.
  
GPC testified that:  

“The additional sum, the $2.30 per kW-year was derived as a part of negotiations surrounding the West Georgia PPA back I guess it was in 2000, if my memory is right.  The company and the staff and other parties came to an agreement that that was a reasonable amount for that particular proceeding for an additional sum.”  

(August 15, 2006 Tr. at 45). 
Dan Cearfoss, the Commission Staff’s Chief Public Utilities Engineer, used information contained in the trade secret Company response to CUC data request CUC-1-8 and testified that “While Georgia Power did not determine the proposed additional sum based on a sharing of net benefits, use of this methodology finds the level of $2.30 per kW year to be reasonable for an additional sum in this case.”
  Utilizing GPC’s responses to CUC’s above-referenced Data Request, Mr. Cearfoss testified that there was a fairly substantial net benefit to ratepayers as a result of GPC entering into the PPAs proposed in this docket as opposed to building a combustion turbine.   (August 15, 2006 Tr. at 136).  

In addition to the requirements of O.C.G.A. 46-3A-8, prudence requires the Commission to conduct a thorough and sifting analysis before it determines the additional sum amount.  At $2.30 per kW year, ratepayers will pay an approximate total of $2,389,700 per year for the three PPAs in this docket (for a combined approximate total of $35,845,500 over the 15-year PPA terms) as an incentive for the Company to procure purchased power for its captive ratepayers.  (August 15, 2006 Tr. at 45).  Given the rapidly increasing fuel cost environment facing Georgia’s ratepayers in recent years, it is crucial that the Commission carefully consider all relevant factors before awarding the Company an additional sum above and beyond the very real costs ratepayers must incur in order to receive safe, reliable electric utility service.    
In testifying that the additional sum should always be determined on a case-by-case basis, Mr. Cearfoss discussed the many different scenarios that could impact the Commission’s decision on an additional sum award including “a case where they're [GPC] entering into a contract with an affiliate and there may be a reason then not to provide the same additional sum.”
  If Georgia Power, its parent or affiliate, acquires Progress Energy, the Company would have the opportunity to earn a rate-of-return on the asset in addition to receiving an additional sum from Georgia’s captive ratepayers as authorized by the Commission.  This situation goes beyond the clear intent of O.C.G.A. 46-3A-8.

CUC urges the Commission to include language in the Final Order that requires Georgia Power to file with the Commission a petition for review of the additional sum, on a prospective basis, if during the term of the PPAs, Georgia Power, its parent or affiliate, acquires Progress Energy, and Progress Energy, at the time of the acquisition, owns either directly or through an affiliate an ownership interest in one or more of the PPAs which are the source of the energy and capacity underlying the PPAs certified in this docket.  The filing should be required as soon as GPC, its parent or affiliate, obtains Federal and State approval for the acquisition described supra.  
The Commission has the authority to award an additional sum in any amount that can be substantially supported by the Company.  O.C.G.A. Section 46-3A-8 does not require the Commission grant any particular amount in additional sum and vests the Commission with the discretion to determine the appropriate amount to encourage long term PPAs based on the facts and circumstances presented by the Company at the time of its Application.

Moreover, the additional sum is not GPC’s only incentive.  GPC, as a regulated monopoly, has a public service obligation to provide economical and reliable power to Georgia’s captive ratepayers.  The RFP process helps to ensure GPC meets this obligation and is therefore, an incentive in and of itself.  Specifically, the Company’s potential reliance on market pricing in lieu of RFPs could subject it to a prudence review.  (August 15, 2006 Tr. at 79).  However, through the bid process and subsequent certification showing that the bids were the best-cost option, the Company, absent some extraordinary measure not contemplated in the original certification process, is insulated from a subsequent prudence review.  Thus, an additional $35.8 million incentive is superfluous.    

 For the reasons described above, CUC submits that the Commission should determine the appropriate amount for a Public Utility’s additional sum on a case-by-case basis; include language in this Docket’s final order that addresses the contingency of a GPC, parent or affiliate, purchase of Progress Energy during the term of the PPAs; and finally that the Commission Order an additional sum less than $2.30 per kW year for the three Progress Energy PPAs.
COST RECOVERY FOR THE THREE PROGRESS ENERGY PPAs

CUC urges the Commission to include language in the Final Order that makes it clear that the cost recovery mechanism for the Progress Energy PPAs is not addressed in this docket.  While the parties of record consented to the certification of the Progress Energy PPAs, the recovery mechanism for said PPAs must be determined pursuant to O.C.G.A. Section 46-2-25 and 46-2-26.  Testifying before the Commission, the Company’s witnesses testified that by certifying the contracts the Commission is agreeing that GPC should make payments to Progress Energy pursuant to the contracts for energy and capacity, however, affirmed that pursuant to Georgia law the issue of GPC’s cost recovery for said PPAs’ is a rate case decision.  (August 15, 2006 Tr. at 62-63). 


Jeff Burleson for GPC testified that as the Progress Energy PPAs will not become effective until 2009, the Company will not seek cost recovery for the PPAs in the 2007 GPC base rate case and there will be at least one base rate case between the final order in Docket 22528-U and the base rate case proceeding to determine the appropriate cost recovery for the three Progress Energy PPAs.  (Id. at 63).  Energy payments will be recovered through the Company’s fuel cost recovery tariff pursuant to O.C.G.A. 46-2-26.  (Id. at 65).  
UPGRADES TO PLANT VOGTLE

The Company testified that in 2008 it will upgrade Plant Vogtle Units 1 and 2 by replacing high pressure turbines
 in order to maximize its existing fleet to mitigate fuel price volatility by assuring a diverse fuel mix.
    GPC submits that certification for said upgrades is unnecessary because the increase in capacity is less than 15%.
  The Commission Staff and GPC testified that an economic analysis of the upgrades showed the project to be cost-effective.
  “The project improves fuel diversity and reduces reliance on natural gas and its associated price volatility, thereby benefiting customers through lower future fuel costs.” (August 15, 2006 Tr. at 30).  
Per the Company’s testimony, GPC is not seeking cost recovery for the Plant Vogtle upgrades in this docket.
   The evidence the Company presented indicates that the upgrades may be cost-effective, however, the existing parts to be replaced in 2008 will still have significant design life left and will not be fully depreciated.
   GPC presented no cost benefit analysis that included consideration of the dollars lost to ratepayers by switching out these assets prior to the expiration of each asset’s design life.  This is problematic because in a future base rate case proceeding, GPC will ask that the captive ratepayers pay for both the old and new combustion turbines at Plant Vogtle.  Thus, GPC ratepayers will be paying for two separate sets of assets where only one set of the assets will be used.    
GPC’s testimony supports CUC’s concerns.  The Company testified that “…the existing high-pressure turbines are already a part of rate base.  There will be an incremental cost associated with the upgrade, and that incremental cost would presumably go into rate base then and provide the additional megawatts.”  (August 15, 2006 Tr. at 90).  GPC further testified that the replacements will improve the efficiency of Plant Vogtle; the existing high-pressure turbines have a current net book value of $7,194,673; and ratepayers will continue to pay for this remaining life value after the existing turbines are removed.  (GPC Direct at 7).  
The Company presented no evidence that it evaluated whether or not the replaced turbines could be sold or otherwise recycled to defray the cost of the new turbines, however, the Company acknowledged that if funds were received for the replaced parts it would be returned to the retail ratepayers.   (August 15, 2006 Tr. at 92).    
CUC urges the Commission to include language in the final order that requires GPC to further investigate the prudence of the Company’s proposal to pre-maturely change out the assets discussed above.  CUC further urges the Commission to include language in the final order that the Company must attempt to sell, recycle, or otherwise dispose of the replaced turbines to reimburse GPC’s captured, retail ratepayers for the loss of their “used and useful” assets they have already paid for in part and would otherwise continue to pay for in the future, and to mandate the sale price of these “used and useful” assets be the higher of fair market value or the balance of the worth left on the life of the assets.  Such measures will ensure that the Company’s actions will provide electric utility service at the lowest reasonable cost to consumers while maintaining the Company’s ability to maximize its existing fleet with a diversified fuel mix.  
CUC thanks the Commissioners in advance for their careful consideration of these matters for the benefit of all who are affected and with special concern for the residential and small business consumers of the State of Georgia.


Respectfully submitted this 3rd day of November, 2006.
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� 	Dan Cearfoss, who as worked for Commission Staff for 24 years, testified that the Commission has been clear in its prior orders that there is no precedent on the issue of additional sum and that it must be determined on a case-by-case basis.  (September 26, 2006 Tr. at 143; Staff Direct at 2 and 5; O.C.G.A. Section 46-3A-8).  In the 2000 Order in Docket 11086-U “The Commission does not approve or adopt the provisions of the Stipulation which would have created a rebuttal presumption in future proceedings as to the amount of the additional sum.”  (Docket No. 11088-U March 21, 2000 Final Order at 3). 


� 	(GPC Direct at 12; August 15, 2006 Tr. at 45-46, 68, 73, and 107).


� 	(Cearfoss Direct at 5; September 26, 2006 Tr. at 135; Trade Secret Response to CUC Data Request CUC-1-8 in Docket No. 22528-U).    


� 	(September 26, 2006 Tr. at 133, 138-140; Cearfoss Direct at 5).  


�   	The additional sum is legislatively mandated to encourage long term purchase power agreements, as opposed to Company owned generation, for new capacity needs.  (O.C.G.A. Section 46-3A-8).  A PPA without an additional sum would operate as a pass through to consumers and would not allow the Company to earn a return on equity (“ROE”).  


� 	Dan Cearfoss testified the additional sum is purely a policy matter for the Commission and that the Commission may set the additional sum at any amount if finds appropriate.  (September 26, 2006 at 144).   


� 	Replacing the high pressure turbines to Plant Vogtle’s Units 1 and 2 allegedly avoids replacement of the current turbines at the end of the turbines forty year design life (2027 and 2029).  (GPC Direct at 15-16).   The Company testified the upgrades will increase the total facility’s capacity by approximately 46 megawatts and will increase GPC's portion of the facility by approximately 20 megawatts.  (August 15, 2006 Tr. at 30 and 59).  The Company’s trade secret Application filed May 10, 2006 at 18 shows that dollar amount of energy cost savings over the 20 year model.  The net present value of the revenue requirements through 2024 shows a significant total net benefit resulting from the upgrades.  (See Trade Secret GPC Application at 18).  


� 	(GPC Direct at 15; August 15, 2006 Tr. at 30)


� 	(O.C.G.A. 46-3A-3(b); GPC Direct at 16; August 15, 2006 Tr. at 30, 59, 89; September 26, 2006 Tr. at 134, 142 and 146.).  


� 	Commission Staff and the Company testified that the incremental capacity and energy savings created by the Plant Vogtle upgrades more than offsets the capacity costs required by the upgrades.  (Staff Direct at 6; September 26, 2006 Tr. at 141; August 15, 2006 at 60).   


� 	The Company testified on the stand that it is not seeking to recover the costs for the upgrades in this docket.  (August 15, 2006 Tr. at 89).  GPC alleges the energy savings from the upgrade will be sufficient to cover the capital costs of the upgrades.  (Id. at 59-60).   


� 	Jeff Burleson for GPC testified when you factor in the undepreciated value of the existing turbines the benefit of the upgrades still far outweighs the additional cost that will be incurred. (August 15, 2006 Tr. at 90).  Dan Cearfoss for Commission Staff testified his analysis considered the undepreciated value of the existing turbines currently in rate base and determined that the proposed replacements are still cost-effective.  (September 26, 2006 Tr. at 141). 
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