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This proceeding was initiated by a petition filed with the Georgia Public Service Commission (hereinafter “Commission”) by Georgia Power Company (hereinafter “Petitioner” or “Georgia Power”) on August 7, 2002, complaining that Jackson Electric Membership Corporation (hereinafter “Respondent,” “Jackson EMC,” or “JEMC”) had violated, and continued to violate, the Georgia Territorial Service Act (hereinafter “the Territorial Act” or “the Act”), O.C.G.A. §§ 46-3-1 through 46-3-15.  Specifically, Petitioner claims that Respondent’s extension of electric service to the Free Chapel Worship Center (hereinafter “Free Chapel”) located at 1290 McKever Road Extension, S.W. in Gainesville, Georgia, violates the Territorial Act because Free Chapel is within Petitioner’s service territory and to the extent that Free Chapel is a customer choice premises, Free Chapel selected Petitioner to be its retail electric provider by signing a “Request for Service” requesting that Georgia Power be its electric service provider.
In response, Jackson EMC claims that Free Chapel is a customer choice premises, pursuant to the large load exception to the Territorial Act, O.C.G.A. § 46-3-8(a), and further claims that Free Chapel selected Jackson EMC to be its retail electric provider.  Respondent maintains that the Request for Service executed by Free Chapel does not constitute a contract under Georgia law and was ineffective in binding Free Chapel to contract with Georgia Power for electric service. 
On September 5, 2003, Georgia Power filed a Motion for Summary Disposition.  The Hearing Officer denied this Motion on February 19, 2004, holding that genuine issues of material fact remained to be decided.  Specifically, the Hearing Officer stated, “a genuine issue of material fact exists with respect to Mr. Kernen’s intent in executing the Request for Electric Service on behalf of Free Chapel.”  Order Denying Georgia Power Company’s Motion for Summary Disposition and Denying in Part and Granting in Part Jackson Electric Membership Corporation’s Motion to Compel Production of Documents, p. 3.  The matter came on for hearing on August 18, 2004.  James A. Orr and Charles B. Jones, III of Sutherland Asbill & Brennan LLP in Atlanta, Georgia, appeared at the hearing on behalf of Jackson EMC.  Melissa Pignatelli, Brandon Marzo, and Heather Shirley of Troutman Sanders, LLP in Atlanta, Georgia, appeared on behalf of Georgia Power.  

For purposes of the hearing, the parties stipulated that Free Chapel qualifies as a “large load” under O.C.G.A. § 46-3-8(a).  The stipulation was limited to the premises known as “Phase I” of the new Free Chapel Worship Center.  The parties defined “Phase I” as “that single metered load which is nearing completion and includes the following facilities located behind the meter: the auditorium/sanctuary seating approximately 3,500, children’s and preschool worship areas, preschool and nursery rooms, fellowship hall, kitchen, coffee bar, offices, choir and music rooms, and media and television production.”  (Stipulation Regarding Connected Load.)  
Prior to the hearing, the parties stipulated to the authenticity of the following documents: a request for electric service form signed by Mr. Tim Kernen on behalf of Free Chapel Worship Center on October 25, 1999 (Joint Exhibit 2); a letter dated April 15, 2002 from Tim Kernen on Free Chapel Worship Center letterhead to Mickey Craddock of Georgia Power with estimated yearly power demand and usage (Joint Exhibit 3); Amendment 1 dated August 25, 1999 to the Agreement dated April 30, 1999, for the purchase and sale of real property located at land lots 15 and 22 in the 8th District, Gainesville, Georgia, signed by Jentezen Franklin on behalf of the buyer, Free Chapel (Joint Exhibit 4); an addendum to the land lot purchase and sales agreement dated October 25, 1999 (Joint Exhibit 5).  In the stipulation addressing the authenticity of these documents, the parties further agreed that the Free Chapel Worship Center was in the service territory assigned to Georgia Power.  (Joint Exhibit 1.)  
At hearing, the parties made further stipulations regarding documents.  (Joint Exhibit 6.)  The parties stipulated that an e-mail dated August 12, 1999, which was transmitted from Ed Brown to Nick Bledsoe, both of Georgia Power, (Joint Exhibit 7) and an e-mail dated October 26, 1999, which was transmitted from Ed Brown to Nick Bledsoe, David Skinner, and David Jackson, all of Georgia Power, (Joint Exhibit 8) were true and accurate copies of documents from Georgia Power’s files.  The parties further stipulated that Mr. Brown’s reference in the e-mail to a letter of intent signed by the church refers to the request for electric service signed by Mr. Tim Kernen of Free Chapel (Joint Exhibit 9) and that Ed Brown is not a lawyer.  (Joint Exhibit 6.)  The parties stipulated as to the authenticity of a set of emails dated November 10, 11, and 12, 1999 (Joint Exhibit 10), and a draft letter dated November 11, 1999 (Joint Exhibit 11), and that they were transmitted to and from Ed Brown, Scott Skinner, and Nick Bledsoe of Georgia Power.  The parties stipulated to the authenticity of the amendment dated August 25, 1999, signed by sellers only (Joint Exhibit 12), the premises exhibit dated May 21, 2002, to a master contract for electric service dated December 1, 1997, between Georgia Power and Gwinnett County, Georgia (Joint Exhibit 13), the electric service proposal to Gwinnett Center Campus, Phase 1, letter of interest dated April 26, 2000 (Joint Exhibit 14), and an April 19, 2002 facsimile from Lance Gardner to Benny Bagwell (Joint Exhibit 15).  The parties further stipulated that Joint Exhibit 14 was provided to the University of Georgia.  (Joint Exhibit 6.)
The parties further stipulated to the authenticity of the contract for electric service and application for membership dated July 19, 2002, between Jackson EMC and Free Chapel.  (Joint Exhibits 16 (stipulation) and 17 (contract).)  The parties introduced their stipulation referenced above that Free Chapel qualifies as a “large load” under O.C.G.A. § 46-3-8(a) as Joint Exhibit 18.  Joint Exhibit 19 was a stipulation that Jackson EMC served a subpoena on Georgia Power on or about August 19, 2003.  Joint Exhibit 20 was a compilation of documents produced in response to request 11 of JEMC’s subpoena calling for the production of contracts executed by Georgia Power customers during the period January 1, 1999 through the date of Georgia Power’s response.  
The parties further stipulated that on or about August 5, 2004, Georgia Power served subpoenas upon 41 EMCs, identical in content except for the recipient’s name.  (Joint Exhibit 21.)  The parties stipulated as to the authenticity of the documents produced by the EMCs in response to the subpoenas.  (Joint Exhibit 22.)  A sample of the subpoena sent to the EMCs was introduced as Joint Exhibit 23.  The parties’ final stipulation was to the authenticity of the employment record of Georgia Power employee Edward E. Brown as of August 11, 2004.  (Joint Exhibits 24 (stipulation) and 25 (employment record).)

At hearing, Georgia Power presented the testimony of its Business Development Manager, David Jackson and its Territorial Affairs Manager, Steve Kennedy.  Georgia Power also presented testimony of JEMC’s Commercial-Industrial Marketing Representative, Denise Fallin Deal.  Georgia Power tendered into evidence Exhibits GPC 1-6.  In response, JEMC presented the testimony of JEMC’s Division Manager of Marketing and Member Services, Roy Stowe; the closing attorney for the real estate transaction involving the purchase of property by Free Chapel Worship Center located at 3001 McEver Road in Gainesville, Georgia, Edward Hartness; and Free Chapel’s Church Administrator, Tim Kernen.  JEMC tendered into evidence Exhibits JEMC 1-19.  No expert testimony was tendered by either party.  

Although oral hearing in this proceeding was originally scheduled for June 6, 2004, such hearing was thrice postponed and rescheduled at the request and consent of counsel, first to July 25, 2003, then to August 29, 2003, and finally to August 18, 2004.  By their request for and consent to such postponements and rescheduled hearing dates, counsel for the parties have waived any applicable statutory time limits under Georgia law or the Commission’s rules for the rendering of a decision in this proceeding, as previously noted in prior rescheduling orders.  
II.
ISSUE PRESENTED

The issue presented in this proceeding is whether or not, through the course of its actions, Free Chapel selected Georgia Power to be the service provider to the Premises.  O.C.G.A. § 46-3-8(a) provides:

Notwithstanding any other provision of this part, but subject to subsections (b) and (c) of this Code section, after March 29, 1973, service to one or more new premises (but if more than one, such premises must be located on the same tract or on contiguous tracts of land), if utilized by one consumer and having single-metered service and a connected load which, at the time of initial full operation of the premises, is 900 kilowatts or greater (excluding redundant equipment), may be extended and furnished, if chosen by the consumer…. 

Thus the only question in this proceeding is if either: (1) Mr. Tim Kernen’s signing of the Request for Electric Service form on October 25, 1999, or, in the alternative, (2) the combination of the Request for Electric Service form, two land sale documents and Georgia Power’s filed Rates, Rules and Regulations, is sufficient to evidence a choice of electric suppliers under the Territorial Act.  
III.
CONTENTIONS OF THE PARTIES

Georgia Power contends that the signed Request for Electric Service constitutes Free Chapel’s choice of Georgia Power as its electric supplier under O.C.G.A. § 46-3-8(a).  Georgia Power maintains that the Territorial Act requires only that a large load customer choose its electric supplier and does not require that a contract evidence such choice.  Georgia Power further argues, however, that if the Act does require a contract in choosing a supplier, Georgia Power’s Request for Electric Service was sufficient to bind Free Chapel.
Jackson EMC argues that the sufficiency of the Request for Service form must be determined pursuant to principles of contract law and that the Request for Service did not form a contract under Georgia law between Georgia Power and Free Chapel.  Specifically, Jackson EMC argues that there was no offer and acceptance, no meeting of the minds regarding essential contract terms, including price, and no bargained-for exchange of promises.  Jackson EMC further contends that even if the law permitted something other than a valid contract to constitute a selection of an electric supplier, the Request for Service does not constitute an unqualified, binding, irrevocable selection of Georgia Power as the supplier for the new facility because it does not contain language of irrevocability, Georgia Power represented that Free Chapel would not qualify for customer choice, and Free Chapel understood that if the facility qualified for customer choice, Free Chapel would have the right to compare rates and select an electric supplier other than Georgia Power if the other supplier’s rates were lower.  At most, Jackson EMC contends, the Request for Service was a non-binding letter of intent.  
IV.
FINDINGS OF FACT

1.


Georgia Power and Jackson EMC are both electric service providers governed by the Territorial Act and are subject to the jurisdiction of the Commission to enforce the provisions of the Territorial Act through appropriate orders.
2.


As a regulated supplier, Georgia Power’s Rates, Rules and Regulations are set by, and filed with the Commission and are publicly available.  

3.

Free Chapel is a newly constructed Worship Center located at 3001 McEver Road Extension, S.W., Gainesville, Georgia 30503, which is located wholly within the exclusive service territory assigned to Georgia Power under the Territorial Act.
4.


Free Chapel qualifies as large load under O.C.G.A. Section 46-3-8(a), and  is utilized by one consumer, has single metered service and a connected load, which at the time of initial full operation is or will be 900 kilowatts or greater.  (Joint Exhibit 18)  

5.


On August 25, 1999, the seller and Pastor Jentezen Franklin of Free Chapel signed an Amendment to the property sales contract.  (Tr. 140-141; Joint Exhibit 4.)  Paragraph 5 of the Amendment provided as follows:
Seller agrees to have the power line relocated (as stated in the agreement between Seller and Georgia Power) at Seller’s expense within 60 days after closing.  Purchaser agrees to use Georgia Power in all future uses on said property at rates competitive with other electrical suppliers in the area.

6.


On October 25, 1999, three trustees for Free Chapel, as well as a subsequent noteholder, signed an Addendum to the Land/Lot Purchase and Sale Agreement, which stated that the provision agreed to “on August 25, 1999 shall survive closing.”  (Joint Exhibit 5; Tr. 167)  

7.


On October 25, 1999, Mr. Tim Kernen, the administrator of Free Chapel, signed the Request for Electric Service form which provided that: 
I understand that according to the provisions of the Georgia Territorial Electric Service Act, there may be a choice of electric suppliers to provide electric service to the below referenced location.  I choose to take electric service from Georgia Power Company instead of service from any other electric supplier.

(Joint Exhibit 2; Tr. 15)  

9.


Georgia Power provides electric service to Free Chapel’s older sanctuary where Mr. Kernen has authorized approximately $100,000 payment per year in electric bills (Kernen Affidavit, Tr. 163)

10.

When asked to produce documents that would “confirm or document a customer’s choice of [the recipient electric supplier] as its electric supplier in the last three competitive choice jobs won by [the recipient electric supplier],” (Joint Exhibit 23), a number of electric suppliers produced forms similar to the Request for Electric Service form used by Georgia Power including Carroll EMC: (21); Cobb EMC (49, 50); Colquitt EMC (53–55); Excelsior EMC (81-83); Flint Energies (86); Greystone Power Corporation (108-110); Lamar EMC (128); Oconee EMC (295); Little Ocmulgee EMC (356); Sawnee EMC (376, 379); Snapping Shoals EMC (382); and Tri-County EMC (400).  (Joint Exhibit 22)

11.

Jackson EMC has acknowledged that it has used a similar form to Georgia Power’s Request for Electric Service.  (Tr. 108)  
12.

After the new church facility had been designed, Mr. Kernen sought bids from Georgia Power and Jackson EMC for the provision of electric service to the new facility.  (Tr.148.)  Mr. Kernen sent a letter to both utilities on April 15, 2002.  (Tr.149-50; Exhibits JEMC-12 and JEMC-13.)  This letter included estimated demand and usage data for the new facility, prepared by the architect, CDH Partners.  Free Chapel asked both utilities to include a power cost estimate and a proposal for a site lighting package.  
13.

Mr. Kernen obtained proposals from both JEMC and Georgia Power.  (Tr.148.)  He compared these proposals and studied the rates offered by each, including the Real Time Pricing (RTP) rate offered by Georgia Power.  (Tr. 155.)  After contacting references Georgia Power had given him, and discussing the RTP rate with an independent consultant, he determined that RTP prices would increase during peak times when Free Chapel holds the majority of its services.  (Tr.155-56.) Free Chapel’s evening services typically start at 7:00 p.m., which means the air conditioning is turned on at 1:00 or 2:00 p.m. in order to cool down the facility.  (Tr.156.)  Mr. Kernen learned that other variables, such as the weather, could also affect the rate.  (Tr.157.)  He concluded that the 5.02 cents per kWh offered by Georgia Power in its RTP proposal was a “best case scenario.”  (Tr.157.)  
14.
Jackson EMC witness and attorney for Free Chapel and the seller in the land sale transaction, Mr. Edward Hartness, alleged during the hearing in this matter that a Georgia Power employee named Mr. Ed Brown caused him to advise Free Chapel to sign Georgia Power’s Request for Electric Service form by saying that Free Chapel would not be large enough to qualify for customer choice.  Mr. Hartness had previously been given the opportunity to identify the Georgia Power representative that he alleges advised him in time for Georgia Power to make that individual available at the hearing, but failed to do so until the hearing.  (Hartness Affidavit)

15.


On April 15, 2002, Mr. Kernen, on behalf of Free Chapel sent a letter to Mr. Mickey Craddock of Georgia Power, which stated that “[w]e have previously designated Georgia Power as our source of power for our new facility.”  (Joint Exhibit 3; Tr. 150)  
16.

Free Chapel signed a contract with Jackson EMC two months later on July 19, 2002.  (Joint Exhibit 16, 17; Tr. 113)  Jackson EMC has provided electric service to the Worship Center as a customer choice location since its construction.
VI.
CONCLUSIONS OF LAW

1.

Both Georgia Power and Jackson EMC are electric service providers subject to the jurisdiction of this Commission for the purpose of enforcing the Territorial Act.  Specifically, the Commission has the statutory jurisdiction to entertain complaints (such as Georgia Power’s Petition in this case) by one electric supplier against another alleging the provision of electric service in violation of the Territorial Act. 

2.

This matter has been assigned to the Commission’s undersigned Hearing Officer for hearing and initial decision pursuant to the provisions of O.C.G.A. § §  50-13-13 and 50-13-17.

3.

By their requests for postponement of scheduled dates for hearing and for the filing of briefs, counsel have knowingly waived on behalf of the parties any statutory or regulatory deadlines for the rendering of a decision in this case, which deadlines might otherwise be applicable.

4.

The disputed Premises is a Worship Center located in Gainesville, Georgia at 3001 McEver Extension, S.W.

5.

According to the stipulations of the parties, the Premises is located in the exclusive service territory of Georgia Power under the Territorial Act and has a connected load in excess of 900 kilowatts, which has been the case since the date of initial full operation.

6.

Because the Premises is wholly within the exclusive service territory assigned to Georgia Power, Jackson EMC cannot legally serve such premises except under some exception provided in the Territorial Act.  Compare generally, O.C.G.A. § § 46-3-3(1), 46-3-4(a) and 46-3-8.

7.

O.C.G.A. § 46-3-8(a), the large load customer choice provision of the Territorial Act, provides:

Notwithstanding any other provision of this part, but subject to subsections (b) and (c) of this Code section, after March 29, 1973, service to one or more new premises (but if more than one, such premises must be located on the same tract or on contiguous tracts of land), if utilized by one consumer and having single-metered service and a connected load which, at the time of initial full operation of the premises, is 900 kilowatts or greater (excluding redundant equipment), may be extended and furnished, if chosen by the consumer…. 

8.

Georgia Power argues that O.C.G.A. § 46-3-8(a) requires only a choice of electric suppliers under the “large load customer choice” exception in the Territorial Act—not a contract between a customer and its electric supplier.  
9.
Jackson EMC argues that under settled Georgia law, where an electric supplier relies upon one or more documents as constituting the consumer’s binding choice, the sufficiency of such documents must be determined based on contract principles, and that the Request for Service did not form a contract under Georgia law between Georgia Power and Free Chapel. 

10.

The Territorial Act does not require or mention a “binding contract” or any other legal requirement.  After considering all of the evidence presented in this case, the Hearing Officer finds that the Request for Electric Service form provides proof of choice of electric suppliers under the “large load customer choice” exception in the Territorial Act.
11.


The Request for Electric Service form describes Free Chapel’s potential choice, and identifies the Territorial Act as the source of that potential choice.  With such notice, Tim Kernen signed the Request for Electric Service form on behalf of Free Chapel.  

12.


Jackson EMC cites two cases in support of its contention that the Territorial Act requires a contract to evidence a customer’s choice of electric supplier.  See Jackson EMC v. Ga. Power Co., 257 Ga. 772 (1988) (“Marriott”) (considering breach of contract and tortuous interference with contract claims) and N. Ga. EMC v. City of Dalton, 197 Ga. App. 386 (Sept. 4, 1990 and Oct. 26, 1990) (considering “contracts” described as such by Dow Chemical Company).  After review of these cases, the Hearing Officer finds that the cases employ contract law only because contract claims were directly at issue in those cases.  While the courts may have applied contract principles, these cases do not hold that a contract is necessary to evidence a large load customer’s choice under the Territorial Act.  

13.

The Request for Electric Service form allows electric suppliers to be confident that the customer in fact made its choice.  The Request for Electric Service form also functions to give other electric suppliers notice that the customer has made its choice, so that the other electric suppliers need not commit resources to soliciting that customer.

14.


Several electric suppliers use similar forms to Georgia Power’s Request for Electric Service.  When asked to produce documents that would “confirm or document a customer’s choice of [the recipient electric supplier] as its electric supplier in the last three competitive choice jobs won by [the recipient electric supplier],” (Joint Exhibit 23), twelve electric suppliers produced forms similar to that used by Georgia Power, as may be seen in Joint Exhibit 22, including Carroll EMC (21); Cobb EMC (49, 50); Colquitt EMC (53–55); Excelsior EMC (81-83); Flint Energies (86); Greystone Power Corporation (108-110); Lamar EMC (128); Oconee EMC (295); Little Ocmulgee EMC (356); Sawnee EMC (376, 379); Snapping Shoals EMC (382); and Tri-County EMC (400).  (See also GPC Exhibit 5)  

15.
Jackson EMC asserts that Georgia Power’s Request for Electric Service form does not bind Mr. Kernen to his choice of electric suppliers because it does not contain price or rate terms.  As stated earlier, the Hearing Officer finds that a contract is not required under the Territorial Act to evidence a choice of electric suppliers.  However, the combination of the Request for Electric Service form and Georgia Power’s filed Rates, Rules and Regulations provide all essential terms of a contract.  Georgia Power is bound by the rates and terms of its tariff, which are publicly available and filed with the Commission.  (GPC Exhibit 1)  Georgia Power cannot deny service to one of its customers under any rate for which such customer qualifies.  Thus, the Request for Electric Service form, together with the specific information found in the tariffs, is sufficiently definite to serve the same purpose as a contract, despite the Territorial Act not requiring a contract.
16.

Georgia Power’s rates and terms of service are approved by the Commission, carry the force and effect of law, and were available to Free Chapel.  

17.


Jackson EMC witness Mr. Roy Stowe testified that Jackson EMC previously used a similar form in the situation outlined in the Marriott case.  In that breach of contract and tortious interference with contract proceeding, the Georgia Supreme Court upheld the combination of Jackson EMC’s Request for Electric Service form sent by Jackson EMC to Marriott Corporation and Jackson EMC’s proposal.  The Court stated “[c]learly, the parties intended to enter an agreement, they expressed their mutual intentions to be bound, and a contract was formed.”  Id. at 557.  Here, the combination of Georgia Power’s Request for Electric Service form and its publicly available Rates, Rules and Regulations accomplish the same end as Jackson EMC’s Request for Electric service form and proposal in the Marriott case.

18.

As a public utility subject to the jurisdiction of the Commission, Georgia Power has an obligation to serve the public.  If a member of the public seeks service from Georgia Power lawfully (i.e., within Georgia Power’s service territory, or where such cost of service can be lawfully recovered through ratemaking), then Georgia Power is obligated to provide such service.  See 1971 Op. Att'y Gen. No. 71-144.  Furthermore, the Georgia Supreme Court has held that once Georgia Power has held itself out to serve, Georgia Power is so required to serve. See Georgia Pub. Serv. Comm’n. v. Georgia Power Co., 182 Ga. 706 (1936) (superceded in part by statute).  Accordingly, whereas here, Georgia Power holds itself out to the public as a provider of electricity, and has, in fact, specifically offered to provide electricity to Free Chapel, Georgia Power is required to fulfill its obligation to Free Chapel.  As such, Georgia Power is bound to supply the electric service it offered in the Request for Electric Service form.  

19.

While the Request for Electric Service form is sufficient to evidence a customer’s choice under the Territorial Act, in this case, Free Chapel committed to use Georgia Power in several other documents.  On August 25, 1999, Pastor Jentezen Franklin signed the real estate amendment that read clearly that, in exchange for Georgia Power moving the transmission line, Free Chapel “agrees to use Georgia Power in all future uses on said property at rates competitive with other electrical suppliers in the area.”  (Joint Exhibit 4)  Notably, the amendment does not provide that Free Chapel agrees to use Georgia Power if Georgia Power’s rates were competitive, but rather that Free Chapel agrees to use Georgia Power at competitive rates.  Further, Free Chapel had experience with Georgia Power’s rates at the church’s previous location, and so Free Chapel cannot claim that it had no information as to what those rates would be.

20.

On October 25, 1999, three trustees and one subsequent noteholder for Free Chapel signed another document, an addendum stating that the provision agreed to on August 25, 1999 shall survive closing.  (Joint Exhibit 5)  Also on October 25, 1999, Mr. Kernen signed the Request for Electric Service form, which constituted a third time that Free Chapel committed that Georgia Power would be the electric supplier to the Premises.  (Joint Exhibit 2)  

21.


The Territorial Act requires a choice, not a contract.  In this case, Free Chapel’s choice is evidenced -- even under contractual standards -- by the other numerous exchanges between Free Chapel and Georgia Power.  The land sale documents acknowledging Georgia Power as Free Chapel’s electric supplier, the Request for Electric Service form, the correspondence between the parties, Free Chapel’s own letter acknowledging its choice of Georgia Power (Joint Exhibit 3; Tr. 150), together with Georgia Power’s publicly filed Rates, Rules and Regulations (which Free Chapel was already taking service under) more than serve as sufficient evidence of the parties’ agreement and the terms of such agreements.  

22.


All the signors of these documents, acting on behalf of Free Chapel, had an obligation of due diligence before penning their names to the agreements.  (See Dortic v. Dugas, 55 Ga. 484 (1875); Jung v. Cheoun, 216 Ga. App. 490 (1995); Fowler v. Overby, 223 Ga. App. 803 (1996)).  Failure to exercise due diligence cannot excuse performance.  Mr. Kernen did not exercise due diligence because he did not inquire about other options available, or what the Land Sale Documents required, before he signed the Request for Electric Service form.  Accordingly, Mr. Kernen cannot claim now that he was misled and should so be excused from honoring his choice of electric suppliers.

23.


Free Chapel was put on notice of the potential need for such diligence even in the Lot/Land Purchase Agreement for the Premises, which contains a disclaimer advising the purchaser, Free Chapel, to “seek independent expert advice relative” to “the availability and cost of utilities” if such cost concerned Free Chapel.  Mr. Kernen apparently did not seek such expert advice.  (JEMC Ex. 10 at 2)  In addition, the very wording of the Request for Electric Service form indicated a possible choice of electric suppliers, and yet once assured that Georgia Power would move the transmission lines at no cost to the church, Mr. Kernen signed it anyway, without asking Georgia Power or any other electric supplier about price or other terms of service.  See Anderson v. Ga. Farm Bureau Mutual Ins. Co., 255 Ga. App. 734 (2002)(stating that “she failed to exercise due diligence by not shopping the marketplace . . . . Accordingly, she had no viable claim for negligent misrepresentation.”) citing Williams v. Fallaize Ins. Agency, 220 Ga. App. 411 (1996).  
24.

Jackson EMC argues that Mr. Kernen thought he would have an opportunity to compare rates and choose another supplier.  However, Mr. Kernen did not make any inquiries to Georgia Power, who would have been able to provide him information and advice.  Mr. Kernen did not decline to sign the Request for Electric Service form, nor did he handwrite a condition on the form itself.  Mr. Kernen’s actions demonstrated his choice of Georgia Power as electric supplier.

25.


Free Chapel is a sophisticated entity with significant experience and resources to conduct proper business.  It is familiar with the magnitude of Free Chapel’s electricity costs and its electric payments.  Mr. Kernen testified that Free Chapel has nearly 4,000 visitors per weekend or per service; that Free Chapel needs to construct a new $50 million facility to accommodate its growth; that such new facility is estimated to seat approximately 3,500 persons and sits on 154 acres of land; that Mr. Kernen has diversified business knowledge and experience; and that Free Chapel had been paying approximately $100,000 per year to Georgia Power for electricity at its older facility.  (Tr. 160-163; Kernen Affidavit)  Free Chapel thus knew of the magnitude of its selection of Georgia Power as its electric supplier when Mr. Kernen signed the Request for Electric Service form.  
26.


The Hearing Officer finds Jackson EMC’s allegation that Georgia Power misled Free Chapel by stating that the connected load of the facility would be under 900 kilowatt to be untenable.  Despite signing the Lot/Land Purchase Agreement for the Premises, which contains a disclaimer advising the purchaser, Free Chapel, to “seek independent expert advice relative” to “the availability and cost of utilities” if such cost concerned Free Chapel, Mr. Kernen admitted that he did not contact Georgia Power or even investigate rates or his potential options related to electric suppliers.  (Tr. 175-176)  

27.

At hearing, Mr. Kernen was clear that he received the Request for Electric Service form from the closing attorney, Mr. Hartness, and signed it upon his advice.  (Tr. 144; 168)  Mr. Kernen conducted no independent research on the Territorial Act or the Request for Electric Service form before signing his name.  (Tr. 145)  He did not call Georgia Power to ask about the Request for Electric Service form.  (Tr. 176)  He did not ask to include language that would condition Free Chapel’s choice of Georgia Power.  (Tr. 168-169)  He signed, and in so signing, agreed to Georgia Power as Free Chapel’s electric supplier.  

28.

Any claim that the Premises was not a customer choice location is discounted in the very clear language of the Request for Electric Service form, which unambiguously states that in signing the Request for Electric Service form, the customer understands that “according to the provisions of the Georgia Territorial Electric Service Act, there may be a choice of electric suppliers to provide electric service to the below referenced location.”  

29.

In addition, under contract principles, unilateral mistake is not enough to undo an agreement.  Jackson EMC argues for the Hearing Officer to allow Mr. Kernen to renege on his choice of Georgia Power because “he didn’t intend to,” citing North Georgia EMC v. City of Dalton, Docket No. 3972-U (Initial Decision 1992) for the proposition that mistake is enough to undo an agreement; however in that case, both parties were laboring under a mistake -- not just one party, as is the case here.  Georgia law does not support disregarding an agreement due to the lack of intent of one party “unless the mistake is shown to be the mistake of both parties….”  O.C.G.A. § 23-2-31.   In order for Free Chapel’s intentions to have any bearing on the issues here, both parties must have been laboring under a mutual mistake.  Therefore, Free Chapel’s unilateral mistake cannot serve to undo its agreement with Georgia Power.  

30.


The Hearing Officer finds that Jackson EMC has not presented sufficient evidence that Mr. Kernen did not intend to choose Georgia Power.  In fact, the Hearing Officer finds that on several occasions, Free Chapel affirmatively expressed its intention to use Georgia Power as its electric supplier.
31.

Jackson EMC argues that Mr. Kernen’s choice evidenced in the Request for Electric Service form is a revocable choice.  However, Commission precedent makes clear that once a customer chooses its electric supplier, it is bound by that choice.  “While the [Territorial] Act does not have a specific provision to this effect, the [Territorial] Act as a whole clearly provides that once a choice of electric supplier has been made and accepted by the supplier the choice cannot be revoked without the supplier’s consent.”  North Georgia Elec. Membership Corp. v. City of Dalton, Docket No. 3972-U (Initial Decision 1992), citing generally O.C.G.A. § § 46-3-8(b); (c)(1); and (f); City of Marietta Bd. Of Lights and Water v. Georgia Power Co., 176 Ga. App. 123 (1985).  When Free Chapel signed the Request for Electric Service form choosing Georgia Power as its electric supplier, Georgia Power accepted such choice.  As such, the parties were mutually bound, and a choice was made.  The Hearing Officer finds that, consistent with precedent, Free Chapel’s choice is irrevocable.

32.


Jackson EMC’s argument that a customer who has already signed up for service has the right to revoke its choice of providers up until the time a facility is energized is contrary to public policy.  Jackson EMC argues that a customer can sign up for service, allow the utility to reasonably rely on the customer’s word, and then allow such customer to renege on its agreement up until the time the facility is energized.  The Georgia Court of Appeals rejected this argument in the North Georgia case.  When Dow Chemical Plant asserted that North Georgia EMC “merely asked for and paid to build useless power lines” but not to supply power to the plant, the Court found that argument was “not reasonable to imagine” and was “untenable.”  North Georgia at 390.  Similarly, this Commission finds it untenable that Georgia Power would agree to move the line (at ratepayers’ expense) in exchange for nothing. 

33.
The Request for Electric Service form provides proof of a customer’s choice of electric suppliers.  The Request for Electric Service form is a simple, unambiguous document that apprises the signor that he is exercising his choice under the Territorial Act.  Numerous other electric suppliers agree that the Request for Electric Service form provides proof of a customer’s intent in choosing an electric supplier.  The Request for Electric Service form is common among competing electric utilities in Georgia, and has been acknowledged by other electric suppliers, including Jackson EMC, in the past.  (Tr. 112, Joint Exhibit 22 at 21; 49-50; 53-55; 81-83; 86; 108-110; 128; 295; 356; 376; 379; 382; 400)  Jackson EMC’s claims would undo such business practices employed by many electric suppliers in Georgia, and will inevitably result in more territorial disputes.  

34.

The evidence in this case shows that Free Chapel did, in fact, choose Georgia Power as its electric supplier when it: (1) agreed to use Georgia Power as its electric supplier in exchange for moving the transmission line, as evidenced in the land sale documents; (2) signed the Request for Electric Service form without modification; (3) allowed Georgia Power to continue expending effort to move the line to provide service; and (4) raised no issue with Georgia Power about its choice, despite being an existing customer of Georgia Power and despite already having contact with employees of Georgia Power.  

It is, therefore, the decision of the Hearing Officer that Georgia Power’s petition is hereby GRANTED, that Georgia Power is the lawful supplier of electric service to the Premises located at 3001 McEver Road Extension, S.W., Gainesville, Georgia 30503, and the Hearing Officer hereby certifies the record to the Commission. 


Within thirty (30) days of the date this decision becomes final, Jackson EMC shall notify Free Chapel, Georgia Power and this Commission in writing that Jackson EMC’s contract to serve any portion of Free Chapel’s Worship Center now or in the future is a legal nullity (because such contract violates the Territorial Act), and that Jackson EMC shall cease and desist from providing such service and shall arrange for the orderly transfer to Georgia Power of such electric service formerly provided by Jackson EMC to the Worship Center.  The parties are further directed to cooperate in the orderly transfer of electric service so as to minimize any interference with the operations of Free Chapel.  
Pursuant to the provisions of O.C.G.A. § 50-13-17(a), in the absence of an application for review made within thirty (30) days from the date of this decision, or an order by the Commission for review on its own motion, this decision shall, without further proceedings, become the final decision of the Commission.

SO ORDERED, this ___ day of January, 2006.





_______________________________






JEFFREY C. STAIR





Hearing Officer, on Behalf of the
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