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I.     INTRODUCTION


COMES NOW, Sumter Electric Membership Corporation (“Sumter EMC”) and submits this Initial Brief in the above-referenced docket.



This is a case brought by Georgia Power Company (“Georgia Power”) against Sumter EMC under the Georgia Territorial Electric Service Act, O.C.G.A. §§ 46-3-1 to 46-3-15 (“Territorial Act”).  It concerns the provision of electric service to two office buildings located at 143 and 145 Robert B. Lee Drive, Leesburg, Georgia (the “Premises”), and the respective rights of the parties in a certain transmission line.  The parties have stipulated to certain facts (more fully described herein) in lieu of a hearing.



The issue in this case is whether Sumter EMC has “corridor rights” to serve the Premises.  The plain language of the Territorial Act answers this question decisively in the affirmative.  The Line satisfies all of the requirements for corridor rights and Sumter EMC has properly extended service at the request of the consumer.  Georgia Power’s argument that no corridor rights were transferred when the Line was sold to Oglethorpe is misplaced.  Sumter EMC’s corridor rights arose upon the purchase of the Line, when all the elements for establishing corridor rights were satisfied.  Sumter EMC’s position is consistent with settled principles of statutory construction and furthers the General Assembly’s policies as set forth in the Territorial Act.  

II.     FACTUAL BACKGROUND


The Premises are located wholly outside the municipal limits of Leesburg, Georgia as those limits stood on March 29, 1973 and within Georgia Power’s assigned service area as approved by the Georgia Public Service Commission on June 18, 1975.  Joint Stipulation of Facts, Docket No. 16156-U, October 18, 2004 (“Stipulation”), ¶ 3.  The Premises’ connected load at the time of initial full operation was under 900 kW.  Stipulation, ¶ 4.  The Premises are located within 500 feet of a 46 kV transmission line (the “Line”) that is enclosed within Georgia Power’s assigned service area.  Stipulation, ¶ 5.  The Line extends from Switch No. 67653 near the Dougherty/Lee County line to the Americus substation.  Id.  Georgia Power owned the Line on March 29, 1973, and at the time the territorial maps in the area were approved by the Commission.  Id.  

Georgia Power owned the Line until July 13, 1982, when it sold the Line  to Oglethorpe Power Corporation (“Oglethorpe”) pursuant to two transactions, each documented with a General Assignment and Bill of Sale (the Flint River-Smithville and Smithville–Americus transactions).  Stipulation, ¶ 6 and Exhibits A and B.  Oglethorpe is an electric membership corporation formed in 1974 by 39 Georgia electric membership corporations (“EMCs”) to provide their power generation and transmission needs.  Stipulation, ¶ 7.  Oglethorpe is owned by these 39 EMCs, including Sumter EMC.  Id.  In March 1997, Oglethorpe was restructured into separate generation, transmission and system operation companies.  Stipulation, ¶ 8.  Pursuant to this restructuring, Georgia Transmission Corporation (“GTC”), an electric membership corporation, was formed by the same 39 EMCs to assume the transmission functions previously performed by Oglethorpe.  Id.  

In 1997, Oglethorpe transferred all of its right, title and interest in the Line to GTC.  As an owner of GTC, Sumter EMC has a proprietary and possessory interest in the Line.  Stipulation, ¶ 9.  No portion of the Line occasioned an assignment or unassignment of service territory.  Stipulation, ¶ 10.  Sumter EMC currently serves the Premises at the request of the consumer pursuant to its belief that it has “corridor rights” under O.C.G.A. § 46-3-4(4).
III.     ARGUMENT AND CITATION OF AUTHORITY

A.
Sumter EMC Has the Right to Serve the Premises Under the Plain Language of the Territorial Act.



To resolve this case, the Commission need look no further than the plain language of O.C.G.A. § 46-3-4(4), which provides:

A line of an electric supplier which extends into or completely crosses a land space in which another electric supplier owns a preponderance of the lines may nevertheless be considered as the basis for assigning or declaring unassigned land space related thereto; but unless such line occasions an assignment or an unassignment, then, from and after the date of the assignment to an electric supplier of the geographic area within which such line is enclosed and based upon the location of both suppliers’ lines on that date, the electric supplier owning such enclosed line shall have the exclusive right to extend and continue furnishing service to all new premises locating at least partially within 500 feet of such line and wholly more than 500 feet from the assignee electric supplier’s lines and shall have the right, if chosen by the consumer utilizing such premises, to extend and continue furnishing service to new premises locating at least partially within 500 feet of both electric suppliers’ lines but shall not otherwise have the right, unless so agreed by the assignee electric supplier and the consumer utilizing such premises, to extend and furnish service to any other premises located inside such assigned area.

All of the prerequisites under this Code section are met in this case.  This statute is plain and unambiguous.  As such, not only is it unnecessary to construe or interpret the language of the statute, such judicial construction is forbidden.  See Six Flags Over Ga. v. Kull, 276 Ga. 210, 211, 576 S.E.2d 880 (2003).



The facts are not disputed.  The Premises are located within 500 feet of Sumter EMC’s Line,
 which is enclosed within Georgia Power’s service territory.  The Line does not occasion an assignment or unassignment of territory.  The time period in which Sumter EMC asserts the right to serve is now, within the time period “from and after the date of the assignment” to Georgia Power of the area in which the Line is enclosed.  Sumter EMC asserts its corridor rights based on the location of the Line on the date of assignment of territory.  Sumter EMC is the supplier “owning” the Line (present tense).  The consumer has chosen Sumter EMC.  A simple application of the plain language of O.C.G.A. § 46-3-4(4) conclusively demonstrates that Sumter EMC has the right to serve the Premises.
  Words used in a statute should be given their ordinary and common meaning where a statute is unambiguous.  William L. Bonnell Co. v. Coweta County Bd. of Tax Assessors, 252 Ga. App. 151, 152, 556 S.E.2d 159 (2001).

B.
Georgia Power’s Interpretation of the Territorial Act is Flawed.


Georgia Power apparently takes the position that Sumter EMC could not have any corridor rights associated with the line because Sumter EMC did not own the line on the date of territorial assignment.  This completely misses the point.  The Territorial Act nowhere provides that corridor rights may only vest as of the time of territorial assignment.  Georgia Power merely makes an assumption about the timing of the vesting of such rights without any statutory support.  Georgia Power’s position is in fact belied by the statute.



As noted above, the Act provides that the party with corridor rights is the “electric supplier owning such enclosed line . . .”  (emphasis added).  It does not go on to state, “owning such enclosed line on that date.”  The phrase “on that date” is reserved for the prior part of the sentence that states, “based upon the location of both suppliers’ lines on that date,” referring to the date of territorial assignment.  (emphasis added).  In other words, it is the location of the line that is fixed as of the date of territorial assignment for purposes of corridor rights, not the ownership of that line.  Indeed, the use of the present tense (“owning”), without any time limitation, clearly indicates that the ownership of the line by the supplier claiming corridor rights is a condition that can be met at times subsequent to the date of territorial assignment.  Georgia courts have relied upon the verb tense of statutory language in interpreting legal requirements.  See, e.g., GE Capital Mortgage Svcs. v. Clack, 271 Ga. 82, 85 n2, 515 S.E.2d 619 (1999) (interpreting notice requirement excluding persons whose interest “does not appear of record” in county records as applying to person whose interest no longer appeared in such records due to prior foreclosure); Readd v. State, 164 Ga. App. 97, 98, 296 S.E.2d 402 (1982) (trial court properly relied on present tense of statutory language, i.e., “injury or damage being caused by a dog” and “observed causing injury” (emphasis in original), in refusing to charge jury with affirmative defense language where evidentiary stipulation contained no evidence of dog in question causing or attempting to cause injury at time defendant killed it); Williams v. Athens Newspapers, Inc., 241 Ga. 274, 277-78, 244 S.E.2d 822 (1978) (under statute providing that no newspaper could be designated as official legal organ of a county unless it “shall have been continuously published . . . for a period of two years . . . and unless 85 per cent of the circulation of such newspaper or journal is paid circulation,” court held that because 85 percent requirement was phrased in the present tense, this requirement was satisfied if newspaper had 85 percent paid circulation at time of its designation as official organ).



Sumter EMC’s corridor rights arose when the conditions of O.C.G.A. § 46-3-4(4) were met.  There is no language in the Territorial Act indicating that the General Assembly intended that corridor rights could arise only at the time of territorial assignment.  The General Assembly was very aware of the significance of dates and the vesting or non-vesting of certain rights on such dates.  When the General Assembly intended to restrict rights to a certain date, it did so expressly and unambiguously.  See, e.g., § 46-3-8(e)(6) (“[n]o line of a secondary supplier constructed prior to March 29, 1973, which on that date is not providing retail service to one or more premises within the limits of a municipality as they exist on that date shall acquire any service rights to provide retail service to any premises located within such municipal limits as they exist on that date.”); O.C.G.A. § 46-3-8(f) (“The time at which an electric supplier, based upon the location or proximity of electric suppliers’ lines as in this part provided for, shall be considered as having the right to extend and furnish, or as being restricted from extending and furnishing, service to new premises shall be the time at which written application for temporary construction or permanent service is made . . . or the time at which construction of such premises is commenced, whichever first occurs.”); O.C.G.A. § 46-3-9 (restriction on right of EMCs to serve inside cities unless “it is already furnishing service therein on March 29, 1973,” or its lines become annexed).  Had it wanted to limit the vesting of corridor rights to the date of territorial assignment, the General Assembly could have so stated.  It did not.

C.
The Policies of the Territorial Act Support Sumter EMC’s Position.


O.C.G.A. § 46-3-2 sets forth the General Assembly’s findings and declarations of policy regarding the Territorial Act, including:  “(1) to assure the most efficient, economical, and orderly rendering of retail electric service within the state; (2) to inhibit duplication of the lines of electric suppliers; [and] (3) to foster the extension and location of electric supplier lines in the manner most compatible with the preservation and enhancement of the state’s physical environment.”  Even a cursory review demonstrates that Sumter EMC’s position is the only one consistent with the policies of the Territorial Act.



The policies of the Territorial Act would be best served by treating corridor rights as arising from the ownership of lines running through an assigned territory, regardless of when the ownership is acquired.  To best achieve the legislative goal of non-duplication of lines, the Commission should uphold the right of the owner of the enclosed line to serve premises close to that line regardless of the date the line was acquired.  If the Commission holds to the contrary, duplication of lines could result.  For example, the seller of the line will often be the electric supplier to whom the geographic area has been assigned.  If the buyer of the line has no corridor rights in the line, the seller, as the assignor supplier, would be obligated to serve all new premises locating near and even right up next to the line, and would have to build new lines in order to do so.  This would result in substantial duplication of lines and would also frustrate the legislative policy of having the “most efficient, economical, and orderly rendering of retail electric service within the state.”  Further, having multiple sets of unnecessary lines would detract from, not enhance, the state’s physical environment, again undermining legislative policy.  



While Georgia Power may argue that electric suppliers by contract could provide otherwise – e.g., they could agree that the seller of a line could continue to use the line to serve customers – this has no bearing on legislative intent.  The “cardinal rule” of statutory construction is “first, to ascertain the legislative intent and purpose in enacting the law and then to give it that construction which will effectuate the legislative intent and purpose.”  City of Calhoun v. North Georgia Electric Membership Corp., 233 Ga. 759, 761, 213 S.E.2d 596 (1975).  Principles of statutory construction do not assume that the General Assembly relies on private parties to effectuate legislative intent.  Adopting Sumter EMC’s position will not only uphold the clear meaning of the Act itself, but also will achieve a result that is harmonious with the policies of the Territorial Act.  



Georgia Power’s apparent position that corridor rights cannot arise at any time other than the date of territorial assignment rests on the assumption that the General Assembly intended for all corridor rights to be “frozen” at that time.  But the General Assembly could not have presumed that lines would never be sold or that one electric supplier would never buy another supplier’s lines.  Indeed, the legislature is presumed to enact statutes with full knowledge of the existing law.  Killearn Partners, Inc. v. Southeast Properties, Inc., 266 Ga. App. 508, 510, 597 S.E.2d 578 (2004).  This would include the law of contracts, under which parties could buy and sell power lines.  Under Georgia Power’s interpretation, however, a seller would be duty bound to continue serving new premises locating near the sold line, even if that meant building duplicative lines, while the purchaser of the line would be prohibited from serving premises clearly within the corridor of that line, irrespective of the obvious inefficiencies in doing so.  Nothing the in the language of the Territorial Act indicates that the General Assembly, which must have been aware that lines would be bought and sold, intended such a result – a result that would conflict with the very policies it sought to promote.  See General Electric Credit Corp. v. Brooks, 242 Ga. 109, 112, 249 S.E.2d 596, 599 (1978) (“It is the duty of the court to . . . not so construe a statute as will result in unreasonable or absurd consequences not contemplated by the legislature.”)  

IV.     CONCLUSION



The Line satisfies all the requirements for corridor rights and Sumter EMC has property extended service at the request of the consumer.  Sumter EMC’s position is consistent with settled principles of statutory construction and furthers the General Assembly’s policies as set forth in the Territorial Act.  

WHEREFORE, based upon the foregoing, Sumter EMC respectfully requests that the Commission:

(1) Deny Georgia Power’s Petition in its entirety;

(2) Find and determine that Sumter EMC is the lawful supplier of electric service to the Premises;

(3) Afford Sumter EMC such other and further relief as the Commission shall deem just and proper.

Respectfully submitted this 21st day of January, 2005.

______________________________

James A. Orr

Georgia Bar No. 554608

Charles B. Jones, III

Georgia Bar No. 398199

SUTHERLAND ASBILL & BRENNAN LLP

999 Peachtree Street, N.E.

Atlanta, Georgia 30309-3996

(404) 853-8000

Attorneys for Sumter Electric Membership Corporation

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day served a copy of the foregoing INITIAL BRIEF OF SUMTER ELECTRIC MEMBERSHIP CORPORATION by depositing a copy of same in the United States Mail with sufficient postage affixed thereto, except where otherwise indicated, and addressed as follows:

Brandon F. Marzo, Esq.


Troutman Sanders LLP


Bank of America Plaza


600 Peachtree Street, N.E.


Suite 5200

Atlanta, Georgia  30308-2216

Jeffrey Stair

Hearing Officer

Georgia Public Service Commission

244 Washington Street

Atlanta, Georgia 30334

Christiane Sommer

Director, Consumers Utility Counsel Division

Governor’s Office of Consumer Affairs

2 Martin Luther King, Jr. Drive

Suite 356, East Tower

Atlanta, Georgia 30334

This 21st day of January, 2005.

________________________

Charles B. Jones, III

� Sumter EMC is the electric supplier “owning” such line.  O.C.G.A. § 46-3-3(10) provides that “‘[t]o own’ or ‘to belong’ or the like means, wherever used in reference to lines being used by an electric supplier, to have any proprietary or possessory interest.”  As noted above, the parties have stipulated that Sumter EMC has a proprietary and possessory interest in the Line.





�   This is the case whether there are overlapping corridors or not.  In other words, either no Georgia Power line exists within 500 feet of the Premises, in which case Sumter EMC has the exclusive right to serve them, or there is a competing line within 500 feet, in which case the consumer has the right to choose.  The consumer has chosen Sumter EMC.
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