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BRIEF OF GEORGIA POWER COMPANY

Petitioner Georgia Power Company (“Georgia Power” or “Petitioner”) hereby submits this Brief (“Brief”) in the above entitled proceeding in which it seeks final disposition of its Petition filed before the Georgia Public Service Commission (the “Commission”) on October 30, 2002, and the Commission’s determination that Georgia Power is the lawful electric supplier to two office buildings located at 143 and 145 Robert B. Lee Drive, Leesburg, Georgia (the “Premises”).  Georgia Power also seeks the Commission’s judgment that corridor rights at no time attached to the portion of the 46 kV transmission line (the “Line”) which is enclosed in Georgia Power’s assigned service area.  Further, Georgia Power seeks the Commission’s declaratory judgment that, consistent with the very words of the Georgia Territorial Electric Service Act, O.C.G.A. §§46-3-1 through 46-3-15 (the “Territorial Act”), corridor rights are assessed at the time the service territory is assigned.
I. 
Summary of Georgia Power’s Response


This case involves a dispute over the provision of electric service to the Premises.  Although these two office building are located within the territory assigned to Georgia Power, Sumter Electric Membership Corporation (“Sumter EMC”) has asserted a right to serve the Premises arguing that its current ownership of the Line that is within 500 feet of the Premises affords it corridor rights under the Territorial Act.  

The assertion of corridor rights made by Sumter EMC finds no support in the Territorial Act.  The Territorial Act clearly sets out the requirements and manner in which corridor rights are established.  In accordance with the Territorial Act, corridor rights are established on the date that the territory is assigned to an electric provider and are based upon the location of both suppliers on that date.  As the facts in this case demonstrate, Georgia Power owned the Line on the date that the territory was assigned to Georgia Power and, as such, no corridor rights attached to the portion of the Line enclosed in Georgia Power’s assigned territory.  
Additionally, finding that no corridor rights attached to the Line is consistent with the policy of the Territorial Act and ensures the assignment of rights under the Territorial Act is done in an orderly and efficient manner.  At the time the Territorial Act was passed, suppliers already owned lines throughout Georgia.  Corridor rights allowed those suppliers that owned lines that ran through service territories that were ultimately assigned to another supplier nonetheless to continue to make use of those lines, thus not requiring that their investments go to waste.  In this case, however, Georgia Power owned the Line running through its own service territory, thus no corridor rights were necessary to preserve that investment.  Any subsequent purchase of that Line by Sumter EMC was with the knowledge of the service territory assignments and the presence or absence of corridors.  Thus protection of that investment after the fact is not necessary.  Sumter EMC is presumably a knowledgeable buyer, and any claim that it cannot use its Line is the result of its own purchase of the Line, which at the time, by law, in the location specific to this matter, carried no corridor rights.  As such, the Commission should issue a declaratory judgment in favor of Georgia Power in order to eliminate future proceedings before this Commission thus conserving Commission resources.  
II.
Factual Background

While the Parties have submitted a Joint Stipulation of Facts, which is incorporated herein by reference, to resolve this case, one must only understand the timeline of events.  As provided in the Joint Stipulation of Facts, the Premises are located wholly outside the municipal limits of Leesburg, Georgia, as those limits stood on March 29, 1973, and within Georgia Power’s assigned service areas as approved by the Commission on June 18, 1975.  The Line in question was owned by Georgia Power on March 29, 1973, the date the territorial maps in the area were approved by the Commission.  No portion of the Line occasioned an assignment or unassignment of the service territory.  At that time, Sumter EMC did not own any lines within 500 feet of the Premises, nor are the premises the property of Sumter EMC.  


Georgia Power continued to own the Line for nine years, until it sold the Line to Oglethorpe Power Corporation (“Oglethorpe Power”) on July 13, 1982.  Oglethorpe Power underwent a restructuring in March of 1997, and as a result Georgia Transmission Corporation (“GTC”) was formed and assumed all of the transmission functions formerly performed by Oglethorpe Power.  Following the restructuring Oglethorpe Power conveyed its ownership interest in the line to GTC, and as an owner of GTC Sumter now claims an interest in the line.  However, as the facts demonstrate Sumter’s ownership interest in the Line is no greater than Oglethorpe Power’s interest at the time the Line was purchased from Georgia Power in 1982.  As such, Sumter does not have a corridor right, nor did Oglethorpe Power have such a right when the Line was originally conveyed to Oglethorpe from Georgia Power.      
II.
Argument
A.
At the Time the Territory Was Assigned to Georgia Power, Georgia Power Owned the Line in Question; Therefore, No Corridor Rights Attached.
The proceeding comes down to one simple, undisputed fact.  At the time the territory was assigned to Georgia Power, Georgia Power owned the Line in question.  Therefore, no corridor rights assigned to that portion of the Line enclosed in Georgia Power’s territory.  The Territorial Act is very clear about the timing and circumstances under which territorial rights are established.  The territory where the Line and the Premises exist was assigned to Georgia Power pursuant to O.C.G.A. § 46-3-4.  O.C.G.A. § 46-3-4 is clear that the creation of corridor rights occurs at the time that a territory is assigned and it is dependent upon the “location of both suppliers on that date [of assignment].”  As proscribed by O.C.G.A. § 46-3-4(4):  

A line of an electric supplier which extends into or completely crosses a land space in which another electric supplier owns a preponderance of the lines may nevertheless be considered as the basis for assigning or declaring unassigned land space related thereto; but unless such line so occasions an assignment or unassignment then, from and after the date of the assignment to an electric supplier of the geographic area within which such line is enclosed and based upon the location of both suppliers’ lines on that date, the electric supplier owning such line shall have the exclusive right to extend and continue furnishing service to all new premises locating at least partially within 500 feet of such line and wholly more than 500 feet from the assignee electric supplier's lines and shall have the right, if chosen by the consumer utilizing such premises, to extend and continue furnishing service to new premises locating at least partially within 500 feet of both electric suppliers' lines but shall not otherwise have the right, unless so agreed by the assignee electric supplier and the consumer utilizing such premises, to extend and furnish service to any other premises locating inside such assigned area.
The elements for the assignment of corridor rights are clearly set out in the Territorial Act.  First, the establishment of corridor rights occurs on the date that the territory is assigned to a provider.  Secondly, the line in which corridor rights are being established must be owned by an alternative supplier whose line extends into or completely crosses the land space in which another electric supplier owns a preponderance of the lines.  Finally, the assignment of corridor rights is based upon the location of both supplier lines on the date of the assignment.   

In applying these elements to the Line, it becomes clear that in the area pertinent to this matter, no corridor rights attached.  On June 18, 1975 the Commission assigned to Georgia Power the territory in which the disputed portion of the Line exists.  Under the Territorial Act, it is June 18, 1975 when corridor rights are established - no later.   At the time the assignment was made Georgia Power owned the Line and as such, no corridor rights attached to the Line at this location, because none were needed as Georgia Power was both the owner of the Line and the assigned provider for the territory in which the disputed portion of the Line existed.  Therefore, the second element of assigning corridor rights does not apply - Georgia Power owned both the Line and was assigned the service territory - there was no alternative supplier.  Finally, again, in the assignment of corridor rights, the lines of both suppliers must be looked at as of the date the service territory was assigned - on June 18, 1975, Sumter EMC owned no lines within 500 feet of the Premises.  In light of the clear statutory requirements for establishing “corridor” rights, the Line never qualified for statutory corridor rights in 1975 and cannot qualify for such rights today.  
In 1982 Georgia Power sold the Line to Oglethorpe Power which ultimately transferred the Line to GTC through which Sumter EMC now claims a possessory and proprietary interest in the Line.  The sale of the Line to Oglethorpe Power did not create a corridor right in the Line and nothing in the Territorial Act suggests that such a right could be created post-assignment of the territory.  In addition, Georgia Power could not convey to Oglethorpe Power a right which did not exist on the date that the territory was assigned.  
Obviously Georgia Power did not need or have a corridor right in the portion of the Line which exists in its own assigned territory, nor could a subsequent owner of the Line expect to obtain a corridor right by purchasing the line from Georgia Power.  Such a result is illogical and contrary to the purposes behind the Territorial Act.  To argue that Georgia Power had the authority to convey anything other than the Line, or that a corridor right would materialize simply through conveyance, would be to argue that an entity other that the Commission has the power to restructure Georgia’s territorial maps by simply conveying transmission lines.  That result is nonsensical and contrary to the Territorial Act.  
B.
That No Corridor Rights Attached to the Line is Consistent with the Policy of the Territorial Act.
The position that no territorial rights are conveyed with the sale of a line is consistent with the legislative intent of the Territorial Act and the long standing policies of the Commission who administers the Territorial Act.  The intent of the legislature in creating the Territorial Act is provided in O.C.G.A. § 46-3-2: “(1) to assure the most efficient, economical, and orderly rendering of retail electric service within the state, (2) to inhibit duplication of the lines of electric suppliers, (3) to foster the extension and location of electric supplier lines in the manner most compatible with the preservation and enhancement of the state's physical environment, and (4) to protect and conserve lines lawfully constructed by electric suppliers.  See also Sawnee Elec. Membership Corp. v. Georgia Pub. Serv. Comm’n, 273 Ga. 702, 704 (Ga. 2001).  

At the heart of the Territorial Act is the necessity of an orderly process for the assignment of service territories that is both economical and efficient.  In the same way corridor rights must also be permitted through an orderly and efficient process.  The key intent of the Legislature in establishing corridor right is “to protect and conserve lines lawfully constructed by electric suppliers.”  Therefore, corridor rights are intended to ensure an equitable use of the line constructed before a service territory is assigned that acknowledges the value to the electric supplier who does not get assigned the territory on the date that territory is assigned.  See Excelsior Electric Membership Corporation v. Georgia Power Company, Docket No. 3724-U, June 26, 1988.  (“Because the preponderance of electric lines constituted the basis for territorial assignment, an electric supplier’s lines could be enclosed or stranded within the service territory of another electric supplier.  In order to permit an electric supplier to make some use of its investment in ‘stranded’ electric lines, the General Assembly provided that such lines would have ‘corridor rights.’”)  However, the key element to the establishment of a corridor right is the ownership of the line on the date of assignment by an electric supplier other than the one who is assigned the territory.  

In the present case, corridor rights were not established on the portion of the line in dispute because the Line in question was not a “stranded” line of a non-assignee supplier on the date that the territory was assigned to Georgia Power.  Instead, the Line was owned by Georgia Power on the date the territory was assigned to Georgia Power.  When Sumter EMC purchased the Line, it did so knowing that the Line was enclosed in the service territory assigned to Georgia Power.  Sumter EMC cannot now, after the fact, seek to enforce rights that did not exist.  It purchased the Line with “eyes wide open,” it should not receive the same rights as those suppliers who owned lines prior to the assignment of service territories that were thus left with a stranded investment.  Sumter EMC’s argument is neither logical, nor is it equitable. 
The plain and simple fact is that Sumter EMC does not have a right to serve the Premises on Robert B. Lee Drive because that portion of the Line which Sumter claims corridor rights failed to qualify for such rights on the date the territory was assigned.  This position is consistent with the Territorial Act and Sumter’s confusion is no grounds for allowing it to assert that such a right exists today.  See Brown v. Walton Electric Membership Corporation, 272 Ga. 453, 454 (Ga. 2000) (finding that the legislature, in enacting the Territorial Act, “did not intend to protect the supplier from the consequences of its own negligence.”)  
The effective date of the assignment of service territories under the Territorial Act is a statutory benchmark for the Commission’s consideration of whether corridor rights exist.  Therefore it is only logical to assume that if no corridor rights existed on June 18, 1975, the date on which the service territory was assigned to Georgia Power, they will not later be established.  See City of Barnesville v. Georgia Power Company, Docket No. 4826-U, pg. 7 (where the Commission found that an existing Georgia Power line was not serving any customer on March 29, 1973, thus possessed no current corridor rights.)  
C.
Declaratory Judgment on this Issue will Eliminate Future Proceedings before this Commission thus Conserving Commission Resources.

Pursuant to O.C.G.A. § 50-13-11, Commission Rule 515-2-1-.12, and for all of the reasons incorporated in the text of this document Georgia Power requests that the Commission issue a declaratory judgment in this proceeding finding specifically that O.C.G.A. § 46-3-4 (4), by its very language, requires that “corridor rights” can only be established on the date that a territory is assigned to an electric supplier, and based upon  the location of both suppliers lines on the date that a territory is assigned by the Commission.  The support for this request has been articulated above and by issuing such an order the Commission will eliminate the need for future proceeding on this matter.  
III.
Conclusion


For the numerous reasons set forth above, Georgia Power requests that the Commission:

(1) Find and determine that Sumter EMC is in violation of the provisions of the Territorial Act by providing electric service to the Premises;

(2) Find and determine that Georgia Power is the lawful supplier of electric service to the Premises.  In doing so, the Commission should determine that corridor rights at no time attached to the portion of the Line in question;

(3) Issue a declaratory judgment, consistent with the very words of the Territorial Act, that corridor rights attach at the time a service territory is assigned based on the ownership of the lines at that moment.  Such a declaratory judgment will hopefully resolve future disputes without the need for Commission action.

(4) Order Sumter EMC to disconnect the electric service provided by it to the Premises and transfer such service to Georgia Power; and

(5) Afford Georgia Power such other and further relief as the Commission shall deem just and proper

Respectfully submitted this 21st day of January, 2005.
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