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BRIEF OF BJ’s, KOHL’s, LOWE’s and WAL-MART
AND PROPOSED ORDER ON RTP ISSUE

BJ’s Wholesale Club, Inc. (“BJ’s”), Kohl’s Department Stores, Inc.  (“Kohl’s”), Lowe’s Home Centers, Inc. (“Lowe’s”) and Wal-Mart Stores East, LP (“Wal-Mart”) (together the “Commercial Group”) hereby file their joint brief in the above-captioned proceeding.  As other parties are addressing revenue requirement, general rate design, and Plant McIntosh issues, the Commercial Group shall focus its brief on the Real-Time Pricing (“RTP”) issues that are before the Georgia Public Service Commission (“Commission”).  In short, the Commercial Group urges the Commission to continue the RTP tariff, largely “as is” because it is the most successful tariff of its kind in the country, accomplishes its purpose and objectives, recovers more than its fair share of system costs and does not unjustly discriminate against any customers.  Despite the lack of undue discrimination, the Commercial Group proposes a way for the Commission to resolve the concerns of “old load” customers so that the parties can move beyond this issue. 
I.
Background
The Commercial Group operates over 250 retail establishments and a number of distribution centers in Georgia, employs approximately 60,000 workers at these Georgia facilities, and purchases several billion dollars annually in goods and services from Georgia suppliers.  Simply put, the Commercial Group is a vital part of the economy of Georgia.  As the industrial sector shrinks in this state, the jobs large commercial companies provide to Georgians become ever more important.  All cost of service studies in this case, however, demonstrate that the commercial customer class continues to pay a substantially higher return on investment to Georgia Power Company (“Georgia Power” or the “Company”) than do other classes.  Tr. 3383.  At the same time, competition in Georgia among electric suppliers is very strong, perhaps the strongest of any State, and commercial establishments locating in Georgia compare prices and terms of service offered by Georgia Power with those offered by the municipal and electric coop suppliers.  Georgia Power’s innovative RTP-Day Ahead (“DA”) rate schedule softens the blow to large commercial customers of the comparatively high commercial standard rates, enables Georgia Power to compete with the other suppliers, spurs energy technology development, increases energy conservation, and encourages commercial development in Georgia.
II.
Argument

A.
Purpose of the RTP Tariff - To Accomplish a Number of Objectives
In the Commission’s final order in Docket No. 16896-U, the Commission directed the parties in this rate case to address the purpose of the RTP tariff.  Georgia Power witness Kubler stated (Tr. 3438) that the purpose of the tariff is to send marginal price signals to customers so as to “encourag[e] economic growth, send[] efficient price signals, reduc[e] peak load, and compet[e] for new loads.”  The Staff panel of Cearfoss and Wilson similarly testified (Tr. 1556) that “the RTP tariffs … serve all of the purposes that the Commission identified in its Final Order in Docket No. 16896-U” (emphasis in original).  So also, the Commercial Group panel testified that the RTP tariff accomplishes a number of objectives in that it:  1) sends marginal price signals to customers; 2) allows Georgia Power to compete for new load; 3) shifts price volatility risk to RTP customers; and 4) has the effect of encouraging customers to level load over the course of a year.  Tr. 1864.  Thus, the Commission should determine that the purpose of the RTP tariff is to accomplish all of these objectives.  
B.
The Successful RTP Tariff Should Not Be Substantially Changed Because It Accomplishes Its Objectives and Recovers the Cost of Serving RTP Customers


1.
The RTP Tariff Accomplishes Its Objectives

The Commercial Group operates retail establishments throughout the United States and its panel testified that the RTP tariff is the most successful tariff of its kind in the country.  Tr. 1860.  A similar conclusion was reached in the recent draft survey of various state RTP tariffs performed for the U.S. Department of Energy.  According to that survey, “Georgia Power’s [RTP] program, … comprises 60% of all non-residential RTP participants,” has almost 50 percent of the entire RTP load of the states surveyed, and has achieved five times as much percentage peak load reduction as any other utility program.  See Commercial Group Exhibit No. 3, Attachment A hereto.  That the RTP tariff has successfully accomplished the above-stated goals has been aptly demonstrated in prior proceedings where consideration of the effectiveness of the RTP tariff has often focused narrowly on the amount of load reduction achieved on the absolute peak demand day so this brief shall focus only on the accomplishment of leveling commercial load over the course of a year and stimulating the development of energy-efficient technology, facts demonstrated by the Commercial Group in this current rate proceeding.  

According to Wal-Mart witness Stanway (Tr. 1869), “the RTP-DA rate schedule is the only rate schedule in the country that has directly changed our building design.”  Among other responses, high on-peak price signals have caused 1) BJ’s to design sales floor lighting systems to utilize free daylighting and drop 50 percent of overhead lighting, 2) Kohl’s to implement dual enthalpy controls to use “free cooling” from outside air when it is available, 3) Lowe’s to use highly reflective roofing systems and state of the art digital building energy management systems, and 4) Wal-Mart to install gas-driven desiccant systems and natural gas-fired bakery facilities to minimize summer load.  Low off-peak price signals similarly have caused the Commercial Group to make design changes such as designing Georgia stores to use electric heat.  Tr. 1866, 1869.  This load response throughout the year flattens the electric load of the Commercial Group and benefits the Georgia Power system, not just on the absolute peak day, but throughout the year.  Further, the real-time pricing continues to drive technological and system change and shall continue to do so unless real-time price signals are muted by regulatory change, such as by the Commission ordering a change in CBL levels for existing customers.

2.
The RTP Tariff Recovers More Than Its Fair Share of Costs

The RTP tariff not only accomplishes its objectives, Georgia Power has demonstrated that the RTP-Day Ahead (“DA”) tariff more than recovers the cost of serving RTP customers.  Indeed, in the 2003 historic year, Georgia Power recovered approximately 20 percent more return on investment from RTP-DA than from the retail system as a whole and even with no increase to the RTP risk adder would recover approximately 10 percent more return from RTP-DA during the test year than it would from the rest of the system:

	Class/Rate Group
	Return on Investment
(2003)


	Return on Investment

(Test Year)

	1.  RTP-DA
	10.94 %
	7.60%

	2.  System Average
	 9.12 %
	6.88%

	ROI Comparison 

     #1 x 100% 

           #2
	120%
	110%


See Tr. 1861-62.  This conclusion is corroborated by Staff’s review in Docket No. 16896-U of the Company’s NUBIZ analyses that show whether Georgia Power recovers its costs from individual RTP accounts.  Staff witness Cearfoss confirmed that “in all cases” that Staff reviewed, 

the results of the [RIM] test were positive, thereby assuring that all marginal costs, including those costs that would be considered as future imbedded costs, would be recovered, while providing additional revenue as a contribution towards existing imbedded costs. 
Tr. 1629-30 (emphasis added).  Indeed, the only real issue in this rate case on the cost of service studies with respect to RTP rates was whether all embedded costs should be allocated to both the Customer Base Load (“CBL”) portion and the incremental real-time price portion of the RTP tariff.  As cited above, the incremental portion is designed to recover marginal costs plus some of the additional system embedded costs, thereby reducing the amount of embedded costs paid by non-RTP customers.  Thus, it was not surprising that Staff witness Wilson was the only person that allocated fully embedded costs to the incremental portion.  Nor was it surprising that Georgia Power witness Austin confirmed that such allocation “would be totally inappropriate and would be counter to the design and intent of the rate and the prices [RTP] customers pay.”  Tr. 3383.  Although economic testimony can sometimes be difficult to follow, Ms. Iverson for the Georgia Industrials testified to the obvious, that Georgia Power would not keep “a rate in place where Georgia Power would be losing money on it.”  Tr. 2428.  As Mr. Kubler testified (Tr. 924), the bottom line is that RTP-DA customers “are paying more than their fair share” of system costs.  

Although some have suggested in this case that RTP rates should be raised, any substantial increase would undermine the tariff’s effectiveness.  As the Commercial Group panel pointed out, “the RTP rate … is competitive but barely competitive,” and thus, Georgia Power is now winning slightly less than 50 percent of its bids for new commercial load.  Tr. 1897-98.  Any further price increase may price Georgia Power out of the market.  Id.
C.
It Would Be Unfair, Unlawful and Unconstitutional For the Commission To Substantially Change the RTP Terms Upon Which Commercial Customers Chose Georgia Power As Their Provider and Made Substantial Investments to Respond to Real-Time Price Signals

As discussed above, when the Commercial Group chose Georgia Power to supply its facilities with RTP load, the companies did so based on the representations that Georgia Power had made concerning RTP pricing, including the percentage of load that would qualify for the real time pricing portion of the tariff.  Once the Commercial Group demonstrated under the existing terms and conditions of the tariff its load-shaving capability, it finalized negotiations and chose Georgia Power based on the terms that were offered and upon which agreement was reached.  Therefore, it would be unfair, unlawful and unconstitutional
 for the Commission to order Georgia Power to change the fundamental terms of the deal that RTP customers reached with Georgia Power, particularly after the Commercial Group invested heavily in sophisticated energy efficiency technology based upon these terms.  This is yet another reason why the Commission should keep the RTP tariff “as is.”
  Nevertheless, if the Commission decides to substantially change the terms and conditions of the RTP tariff, the Commission should grandfather existing RTP load and make any changes to the RTP tariff prospective only, i.e., only applicable to future RTP load.  To the extent that the Commission does not grandfather existing customers, the Commission should allow these customers the option to choose another supplier and release them from their existing supply contract with Georgia Power.
D.
The RTP Tariff Does Not Unreasonably Discriminate Against Older Customers

One customer in this case has claimed that Georgia Power unfairly discriminates against older commercial customers in its application of the RTP tariff.  However, the Commission already determined in its Final Order in Docket No. 16896-U that Georgia Power applies its RTP tariff consistent with tariff language,
 Georgia Power improved its tariff language as the Commission ordered in that docket, and Georgia Power has performed the cost of service study the Commission also ordered, which study demonstrates that the RTP tariff recovers more than its fair share of system costs.  As with Federated, the Commercial Group also has many stores that do not have full access to RTP.  The Commercial Group decided for some of its newer stores that it did not want to accept the RTP price volatility risk (as Federated has also decided), and some of the Commercial Group’s other stores fall under the “old load” category, as do some of Federated’s stores.  Tr. 1876.  Although the Commercial Group would welcome having all of its load qualify for incremental pricing, the RTP load and non-RTP load are not similarly situated and the Commercial Group understands the distinction between facilities that requested service at different points in time and under different sets of regulatory rules.  

Courts and agencies have also long recognized that a regulated service provider can charge different rates for one service that is subject to competition than it does for an otherwise similar service that is not subject to competition.  For example, the Fifth Circuit Court of Appeals (relying on a U.S. Supreme Court decision
) determined that competition along one railroad line justifies a lower charge over that line than an otherwise similar line that has no competition on it -- because competition is a dissimilar circumstance.  Dresser Industries, Inc. v. ICC, 714 F.2d 588, 598-602 (5th Cir. 1983) (providing many examples of similar agency and court decisions) [Attachment B hereto].  State courts have also reached the same conclusion.  One such case had a set of facts remarkably similar to the “new/old” load distinction that is applied under the RTP tariff in that an electric utility offered flexible negotiated rates for new large load, and certain older customers challenged this rate structure as unfairly discriminating among similar customers.  The state supreme court, however, determined that the electric utility may negotiate relatively lower rates with “new customers in [the utility’s] service area who meet certain minimum energy use requirements or to existing customers who increase their energy use to those amounts, but only as to the increased usage.”  Cass County Electric Coop., Inc. v. Northern States Power Co., 518 N.W.2d 216, 219-221 (N.D. 1994) (determining that such “[d]ifferences in charges for those competitive reasons are not undue or unreasonable” if the utility at least recovers its marginal costs of serving this load, and citing numerous other such decisions in federal and state courts) [Attachment C].

These and other decisions demonstrate how difficult it is to compare standard cost of service rates offered to captive load with marginal cost rates offered to competitive load.  The two loads are dissimilar and, as determined in Dresser and Cass County, the competitive rate is lawful as long as it at least recovers the utility’s marginal costs of serving the competitive load, something that Georgia Power has conclusively proven with respect to RTP-DA rates.  
E.
Suggestions to Address The Old Load/New Load Controversy

Although the current RTP tariff does not unjustly discriminate against old load, to the extent that the Commission desires to allow an amount of old load to move to RTP, the Commercial Group urges the Commission to limit the amount of rate impact to existing customers, particularly since the commercial class already bears a heavy load of system costs.  According to Kohl’s witness Swiontek:  “our concern is if there is a significant revenue erosion [from opening up new load to RTP].”  Tr. 1897.  If this revenue erosion causes RTP rates to increase, or the underlying CBL rates to increase, Georgia Power would become less competitive.  Tr. 1910-11.  Georgia Power has indicated (as has the Staff) that it can support an expansion of 90 MW of incrementally priced load for commercial and industrial customers.  This approach is a reasonable accommodation to the concerns raised by Federated.  Of course, any opening of the RTP tariff to old load must be done on a non-discriminatory basis so as not to favor any one particular customer.
  The Commercial Group suggests, if new RTP load is opened up, that Georgia Power conduct an open season process upon public notice (such as the issuance by the Commission of a final signed order in the case) with load being assigned until fully subscribed or based upon a pro rata basis. 
III.
Proposed Order on RTP Issue
The following proposal may be inserted into any Final Order to resolve the RTP issues presented in this proceeding.

a.
The purpose of the RTP tariff is to send marginal price signals to customers, to allow Georgia Power to compete for new load, to shift price volatility risk to RTP customers and to encourage customers to level their electric load. 

b.
There shall be established a 225 MW block to serve existing "old load" commercial customers under the RTP tariff with CBLs for such customers being set at 60% of current load so that 90 MW of the block is subject to real-time pricing.  The power will first be awarded to customers on the TOU-5 rate that is being eliminated, next to commercial customers that have intervened in Docket No. 18300-U, with any remaining power in the block being awarded on a pro rata basis to other commercial customers that sign up for the block of power from the day after issuance by the Commission of a signed order adopting this Stipulation.  This open sign-up season shall last for 30 days.  The Commission may grant waivers from the demonstration requirement for good cause shown.  
c.
Commercial customers so moving load to the RTP tariff must keep such load on the RTP tariff for at least three years before moving to the FPA tariff.

d.
The rules, regulations and charges for existing RTP customers will not change, including the charge for the risk adder.

IV.
Conclusion

WHEREFORE, the Commercial Group urges the Commission to adopt the above Proposed Order on RTP Issue as part of its Final Order in this proceeding.  Respectfully submitted this 13th day of December 2004.

_________________________

Alan R. Jenkins
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Alan R. Jenkins 
� Among other things, the Georgia and U.S. Constitutions prohibit government bodies from interfering with contracts.  See U.S. CONST., Art. I, § 10, cl. 1:  “No State shall . . . pass any Law impairing the Obligation of Contracts.”  See also, GA. CONST. Art. I, § 10, ¶ X:  “No bill of attainder, ex post facto law, retroactive law, or laws impairing the obligation of contract or making irrevocable grant of special privileges or immunities shall be passed.”  


�  Nor is it necessary to increase the risk adder in this case because marginal real-time prices are already rising on their own, based on market forces.  Tr. 2117.  


�  On October 18, 2004, the Fulton County Superior Court dismissed Federated’s appeal of the Commission’s Final Order in Docket No. 16896-U.


�  L.T. Barringer v. United States, 319 U.S. 1 (1943).


�   Federated witness Lyon agreed that any such allocation should be non-discriminatory and that Commercial Group stores “that have not been able to come onto RTP should have the same opportunity as Federated” to do so.  Tr. 1854-55.
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