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Petitioner Georgia Power Company (“Georgia Power” or “Petitioner”) hereby submits this Post Hearing Brief (“Brief”) in support of the above entitled proceeding in which it seeks final disposition of its Petition filed before the Georgia Public Service Commission (the “Commission”) on August 7, 2002, and the Commission’s determination that Georgia Power is the lawful supplier to the Free Chapel Worship Center (“Free Chapel”) located in Gainesville, Georgia (the “Premises”).  

I. 
Summary of Georgia Power’s Position


This dispute between Georgia Power and Jackson Electric Membership Corporation (“Jackson EMC”) (collectively the “Parties”) concerns which of the Parties is the lawful electric supplier to the Premises.  This case centers on one discrete legal issue: whether Free Chapel, through the course of its actions, made a choice of Georgia Power as its electric supplier under the Georgia Territorial Electric Service Act (the “Territorial Act”), O.C.G.A. § § 46-3-1 et seq.

O.C.G.A. § 46-3-8(a) provides that service to a large load customer “may be extended and furnished, if chosen by the consumer” (emphasis added).  Free Chapel made such a choice when Mr. Tim Kernen, Free Chapel’s Administrator, signed Georgia Power’s “Request for Electric Service” which states: 

I understand that according to the provisions of the Georgia Territorial Electric Service Act, there may be a choice of electric suppliers to provide electric service to the below referenced location.  I choose to take electric service from Georgia Power Company instead of service from any other electric supplier.


Jackson EMC contends that the Request for Electric Service form is meaningless because it fails to contain “essential contract terms;” however, Jackson EMC’s contention is irrelevant, because the Territorial Act merely requires a choice of electric suppliers—not a contract between a customer and its electric supplier.  The Request for Electric Service provides proof of such choice, especially considering that the Request for Electric Service is a simple, unambiguous document that apprises the signor that he is exercising his choice under the Territorial Act.  (Joint Exhibit 2)

The Request for Electric Service is common among competing electric utilities in Georgia, and has been acknowledged by other electric suppliers, including Jackson EMC, in the past.  (Joint Exhibit 22, Tr. 112)  Indeed, similar forms are used by other electric suppliers in the State of Georgia for evidencing customer choice under the Territorial Act.  (Joint Exhibit 22 at 21; 49-50; 53-55; 81-83; 86; 108-110; 128; 295; 356; 376; 379; 382; 400)  Jackson EMC has acknowledged that it has used a similar form.  (Tr. 108)  The Request for Electric Service also serves as a courtesy among electric suppliers, providing a mechanism by which one supplier may inform another, via a signed document, that a choice has been made and the competitor need not expend time and resources courting another electric supplier’s customer.  When Georgia Power wins a customer choice job, it will often fax, upon request, the Request for Electric Service form to other electric suppliers, thereby providing documentation to its competitors that the customer has made its choice of electric suppliers.  Similarly, other electric suppliers have provided similar forms as evidence of “winning” customer choice jobs.  These notifications of documented customers’ selection of electric suppliers, and the mutual respect of such notification, have greatly improved the efficiency of the competitive electricity market in Georgia.  Thus, the Request for Electric Service form serves an essential function in the context of customer choice competition under the Territorial Act.

Like the Territorial Act, Georgia case law does not require a contract to evidence a customer’s choice of electric supplier, despite Jackson EMC’s arguments to the contrary.  As explained by Georgia Power previously, there are Georgia cases that discuss contract law in regards to the Territorial Act; however such cases have necessarily used contract principles because contract claims were at issue in those cases.  (Georgia Power’s Reply Brief in Support of Its Motion for Summary Disposition, at 3–5, filed Oct. 16, 2003 and incorporated by reference herein)  Such narrow application of contract principles should not morph into reading contract requirements into the Territorial Act.

The Request for Electric Service alone is sufficient to evidence a choice of electric suppliers as required by the clear language of the Territorial Act.  In the alternative, the combination of the Request for Electric Service and Georgia Power’s filed rates, rules and regulations fulfills any “essential terms of a contract” cited by Jackson EMC.  In addition to the Request for Electric Service and Georgia Power’s rates, rules and regulations, the undisputed actions of Free Chapel, including signing two separate land sale documents and later acknowledging that it had chosen Georgia Power as its electric supplier (Joint Exhibits 2, 3, 4 and 5; Tr. 169-72) provide further evidence that Free Chapel fully intended to choose, and so chose, Georgia Power as its electric supplier.  Finally, Georgia Power acted in reliance of Free Chapel’s choice, thereby requiring enforcement of such choice under the doctrine of promissory estoppel.  

Jackson EMC advances two unsupported and sometimes contradicting arguments.  First, Jackson EMC argues that the Request for Electric Service is meaningless because it does not contain “contract” terms.  Second, despite urging application of contract principles, Jackson EMC asks this Commission to ignore Mr. Tim Kernen’s signature because “he didn’t mean it.”  Even assuming arguendo¸ that a contract is required, Jackson EMC cannot have it both ways.  Jackson EMC urges the Commission to view the Request for Electric Service under contract law; however, Jackson EMC’s contention that Free Chapel did not intend to select Georgia Power fails under Jackson EMC’s own contract theories, because, as explained later in this Brief: (1) a signor of a contract cannot be relieved of its burden of due diligence; (2) Free Chapel ratified any alleged defect by waiting two years to raise any concerns with its choice of Georgia Power as its electric supplier; and (3) under the doctrine of promissory estoppel, Free Chapel is estopped from denying the existence of a contract with Georgia Power.  Furthermore, Jackson EMC provides no explanation as to why the combination of documents it used in Jackson EMC v. Georgia Power Co., 257 Ga. 772 (1988)(the “Marriott” case), survive contract review, but that the combination of Georgia Power’s Request for Electric Service, Free Chapel’s actions and Georgia Power’s rates, rules and regulations do not.  

In considering Jackson EMC’s contention that Free Chapel did not intend to choose Georgia Power, it is imperative that the Commission properly consider the altered testimony of  Jackson EMC witness and Free Chapel attorney, Mr. Edward Hartness.  Mr. Hartness changed his story from his affidavit to allege on the stand—for the first time—that a Georgia Power employee named Mr. Ed Brown “duped” him into advising Free Chapel to sign Georgia Power’s Request for Electric Service by saying that Free Chapel would not be large enough to qualify for customer choice.  (Hartness Affidavit, dated September 23, 2003 and attached as Georgia Power Post Hearing Brief Exhibit A; Tr. 125)  Up until the August 18, 2004 hearing, Mr. Hartness has been unable to remember the identity of the person whom “allegedly” told him that Free Chapel’s load would not qualify for customer choice.  Then, once the Parties had agreed not to call Mr. Ed Brown at hearing, Mr. Hartness conveniently “remembered” that it was Mr. Ed Brown who allegedly made such statement several years ago.  (Tr. 125)

There are numerous defects in Mr. Hartness’s sudden “recollection,” and his revised testimony about Mr. Ed Brown’s alleged statements, including the following: (1) it constitutes hearsay, and would not be admissible in a court of law; (2) it is completely uncorroborated by any evidence within the Record; (3) it is nonsensical, as Free Chapel would have automatically been Georgia Power’s customer if the connected load was under 900 kW, and so Georgia Power would have no reason to present the Request for Electric Service to Free Chapel in the first place; and (4) it raises suspicions about the veracity and trustworthiness of Mr. Hartness, who suddenly changed his story; and who testified contrary to his own affidavit.  (Georgia Power Post Hearing Brief Exhibit A)


Mr. Hartness’s unsubstantiated, uncorroborated and suspicious allegations against Mr. Ed Brown are less than credible and should be given no weight.  Tim Kernen’s assertion of reliance on Mr. Hartness’s advice and Mr. Hartness’s willingness to admit a total lack of due diligence in advising his client does not demonstrate an unintentional choice by Free Chapel; rather, it represents an effort today by Free Chapel, through the testimony of its Administrator Tim Kernen and legal counselor Ed Hartness to capitalize on their own incompetent behavior to combat the weight of the evidence which supports the fact that the decision made by Free Chapel to choose Georgia Power as its electric supplier was made knowingly and willingly.  


Mr. Kernen was familiar with Georgia Power’s rates and authorized approximately $100,000 payment per year in electric bills (Kernen Affidavit, attached as Georgia Power Post Hearing Brief Exhibit B; Tr. 163), yet Mr. Kernen did not contact Georgia Power regarding the Territorial Act, or any other electric supplier, or conduct any independent research about Free Chapel’s ability to choose an electric supplier.  Unlike a customer of Lamar EMC (Joint Exhibit 22, 128), Mr. Kernen didn’t even bother to type or handwrite any conditions on the Request for Electric Service—he didn’t even object to signing it at the time.  

At the time Mr. Kernen signed the Request for Electric Service form, it is clear from the Record that Free Chapel and Mr. Hartness were primarily concerned with getting a transmission line moved at no expense.  (Tr. 140)  It appears from the Record that, at the time Mr. Hartness advised Mr. Kernen to sign the Request for Electric Service form, Mr. Hartness’s primary concern was to facilitate the sale of the Premises, which had been on the market for several years and which needed several power lines moved as a condition for its sale.  (Tr. 120-121)  Neither Mr. Hartness nor Mr. Kernen raised any issues with Georgia Power other than to ensure that Georgia Power would move the lines in question at no charge.  It was only after an extensive period of time in which Georgia Power made extensive plans regarding the line, and after Jackson EMC began to contact Free Chapel, that Free Chapel suddenly sought to solicit bids for its electric service.  (GPC Exhibit 2; Tr. 21)  Accordingly, Jackson EMC has produced no credible evidence in this proceeding to dispute Free Chapel’s choice of Georgia Power as its electric supplier.  

The Request for Electric Service is sufficient to evidence Free Chapel’s choice of Georgia Power as its electric supplier.  Free Chapel’s choice is binding under Commission precedent.  Alternatively, the Request for Electric Service, when combined with Georgia Power’s rates, rules and regulations, contains all of the essential terms of a contract.  Finally, Georgia Power acted in reliance on Free Chapel’s signing of the Request for Electric Service form, as well as through two additional documents, thereby entitling Georgia Power to serve the Premises.  For all of these reasons, the Commission should determine that Georgia Power is the lawful electric supplier to the Premises under the Territorial Act. 

II.
Background

A.
Factual Background

Both Georgia Power and Jackson EMC are electric suppliers as defined by the Territorial Act, and are subject to the jurisdiction of the Commission to enforce the provisions of the Territorial Act through appropriate orders.  As a regulated supplier, Georgia Power’s rates, rules and regulations are set by, and filed with the Commission.  (GPC Exhibit 1; Tr. 19-20)  The dispute concerns the provision of electric service to the Premises, located at 3001 McEver Road Extension, S.W., Gainesville, Georgia 30503 which is located within the service territory assigned to Georgia Power.  (Joint Exhibit 18)

Free Chapel selected Georgia Power as its electric supplier on several different occasions.  First, on August 25, 1999, Pastor Jentezen Franklin signed an Amendment to the Land Sale Agreement which stated that Free Chapel “agrees to use Georgia Power in all future uses on said property at rates competitive with other suppliers in the area.”  (Joint Exhibit 4; Tr. 14)  On October 25, 1999, three trustees for Free Chapel, as well as a subsequent noteholder, signed an Addendum to the Land/Lot Purchase and Sale Agreement which stated that the provision agreed to “on August 25, 1999 shall survive closing.”  (Joint Exhibit 5; Tr. 167)  (collectively, the “Land Sale Documents”)  Also on October 25, 1999, Mr. Tim Kernen, the administrator of Free Chapel, executed the Request for Electric Service selecting Georgia Power as the electric supplier for the Premises.  (Joint Exhibit 2; Tr. 15)  On April 15, 2002, Free Chapel acknowledged that it had chosen Georgia Power through a letter sent from Mr. Kernen to Mr. Mickey Craddock of Georgia Power, which stated that “[w]e have previously designated Georgia Power as our source of power for our new facility.”  (Joint Exhibit 3; Tr. 150)  Despite the fact that Free Chapel had already selected Georgia Power as its electric supplier on three separate occasions, Free Chapel signed a contract with Jackson EMC on July 19, 2002.  (Joint Exhibit 16, 17; Tr. 113)  

B.
Procedural Background

On August 7, 2002, Georgia Power filed its Petition with the Commission, seeking the Commission’s determination that Georgia Power has the exclusive right to serve Free Chapel and is ready, willing, and able to provide service to the Premises.  Jackson EMC pre-filed the expert testimony of Mr. Robert C. Dew on August 19, 2003.  The Parties have stipulated that the connected load at the time of initial full operation of “Phase I” of the Free Chapel Worship Center will exceed 900 kW.
  (Joint Exhibit 18; Tr. 9)  

After ruling on several motions, including Jackson EMC’s Motion to Compel the Production of Documents from Georgia Power and Georgia Power’s Motion for Summary Disposition, and hearing oral argument on the Motion for Summary Disposition on December 8, 2003, the Hearing Officer issued an Order Denying Georgia Power’s Motion for Summary Disposition and Denying In Part and Granting In Part Jackson EMC’s Motion to Compel Production of Documents, dated February 16, 2004 (the “Order”).  The Order stated that “a genuine issue of material fact exists with respect to Mr. Kernen’s intent when executing the Request for Electric Service on behalf of Free Chapel . . . .”  The Parties have extensively briefed their legal positions in this proceeding and to the extent not discussed herein, Georgia Power incorporates by reference the position advanced by it in its earlier pleadings.  A hearing in this proceeding was held on August 18, 2004.
III.
Argument

Regardless of whether the Commission analyzes the Request for Electric Service alone, or in tandem with the other evidence in the Record, Georgia Power has presented evidence sufficient to support Free Chapel choice of Georgia Power as its electric supplier, as demonstrated below.  
A. Free Chapel’s Choice of Georgia Power as its Electric Supplier is Evidenced by the Request for Electric Service.

Large customers are permitted to choose their electric provider under the “large load customer choice” exception in the Territorial Act.  O.C.G.A. §46-3-8(a) provides in relevant part: “[S]ervice to one or more new premises … may be extended and furnished if chosen by the consumer…” (emphasis added).

The Territorial Act requires that the consumer make a choice of electric suppliers.  It does not require (or even mention) a “binding contract” or any other legal requirement.  Indeed, while the written choice helps from an evidentiary point of view, the statute certainly does not require a formal contract.  The Request for Electric Service allows Georgia Power to be confident that the customer in fact made its choice.  As explained above and as shown in Joint Exhibit 2, the Request for Electric Service also functions to give other electric suppliers notice that the customer has made its choice, so that the other electric suppliers need not commit resources to soliciting that customer.  


On October 25, 1999, Mr. Tim Kernen executed a Request for Electric Service for Georgia Power.  The Request for Electric Service stated clearly:

I understand that according to the provisions of the Georgia Territorial Electric Service Act, there may be a choice of electric suppliers to provide electric service to the below referenced location.  I choose to take electric service from Georgia Power Company instead of service from any other electric supplier.

Not only did Free Chapel sign the Request for Electric Service, Free Chapel later acknowledged its choice of Georgia Power as its electric supplier in its letter dated April 15, 2002 to Georgia Power, stating “[w]e have previously designated Georgia Power as our source of power for our new facility.  Recently, Jackson EMC had contacted us desiring to give us a bid for the power requirements.”  (Joint Exhibit 3 (emphasis added))  Free Chapel understood that it had chosen Georgia Power, and departed from such choice only after Jackson EMC contacted Free Chapel.  (Tr. 87)

Georgia Power is under no legal obligation to read the Territorial Act to a potential customer or to predict what deals other suppliers may be willing to offer to a potential customer, nor is Georgia Power obligated to calculate a facility’s load for a customer.  Furthermore, Georgia Power is not obligated to notify a customer that it may have a choice of electric suppliers.  Nonetheless, Georgia Power informed Free Chapel that its electrical load may qualify it to exercise a choice of electrical suppliers under the Territorial Act.  The Request for Electric Service describes Free Chapel’s potential choice, and identifies the Territorial Act as the source of that potential choice.  With such notice, Tim Kernen signed the Request for Electric Service on behalf of Free Chapel.  It is clear from the Record that Mr. Kernen, who authorizes Free Chapel to spend $100,000 per year on electricity, conducted no independent research of electric rates, failed to handwrite any conditions upon the Request for Electric Service form or contact Georgia Power, and apparently ignored the clear words of the document when he signed the Request for Electric Service.  

The sufficiency of Georgia Power’s Request for Electric Service is also demonstrated by the number of electric suppliers that use similar forms.  When asked to produce documents that would “confirm or document a customer’s choice of [the recipient electric supplier] as its electric supplier in the last three competitive choice jobs won by [the recipient electric supplier],” (Joint Exhibit 23), no less than twelve electric suppliers produced forms similar to that used by Georgia Power, as may be seen in Joint Exhibit 22, including Carroll EMC (21); Cobb EMC (49, 50); Colquitt EMC (53–55); Excelsior EMC (81-83); Flint Energies (86); Greystone Power Corporation (108-110); Lamar EMC (128); Oconee EMC (295); Little Ocmulgee EMC (356); Sawnee EMC (376, 379); Snapping Shoals EMC (382); and Tri-County EMC (400).  (See also GPC Exhibit 5)  Despite this common industry practice, Ms. Denise Deal of Jackson EMC did not know of any policy of Jackson EMC that required sales representatives to cease soliciting a customer for business once Jackson EMC received notice that a customer had selected another supplier.  (Tr. 92-93)  Such lack of respect for business relationships should not be rewarded by the Commission.  

Furthermore, Jackson EMC knew of Georgia Power’s Request for Electric Service form, as testified by Mr. Roy Stowe and Ms. Denise Deal.  (Tr. 112; 79)  Mr. Stowe’s statement that Jackson EMC would not honor the Request for Electric Service (Tr. 112-113) if customers didn’t think they had made a choice is irrelevant in assessing the sufficiency of the Request for Electric Service; rather, it is evidence that Jackson EMC will shamelessly pursue any customer, even if that customer has signed a document acknowledging its choice of an electric supplier.  Again, even Ms. Deal acknowledged that Jackson EMC has no clear policy or procedure against pursuing customers who have already chosen, and are obligated to take service from, other electric suppliers.  (Tr. 83; 92-93)  Ms. Deal continued to solicit Free Chapel’s business despite knowing that Free Chapel had signed a document with Georgia Power.  (Tr. 86-90)  In fact, in learning of Free Chapel’s prior choice of Georgia Power and Free Chapel’s dealings with Georgia Power, Jackson EMC never contacted Georgia Power in an attempt to properly ascertain the situation.  (Tr. 92)  Mr. Stowe also acknowledged that Jackson EMC has actually used a form similar to Georgia Power’s Request for Electric Service.  (Tr. 107)  The statements of Mr. Stowe and Ms. Deal may be evidence of tortious interference with business relations, but such statements are not evidence to disprove the Request for Electric Service’s sufficiency.

The Request for Electric Service, or forms similar and standard in the industry, also function to give other electric suppliers notice that the consumer has made its choice, so that the other electric suppliers need not commit resources to making additional contact, bids or other solicitations.  Such courtesy works, however, only when other electric suppliers respect that a choice has been made, and so refrain from contacting the consumer and attempting to convince it not to honor its choice.  As is evident by the response to Georgia Power’s subpoenas, many other electric suppliers will have to significantly change the manner in which they do business if the Request for Electric Service is not respected and not upheld by the Commission.

O.C.G.A. § 46-3-8(a) requires a large load customer to choose its electric supplier.  It requires nothing more.  It is difficult to imagine how evidence of such a choice can be any clearer than the words upon the document signed by Mr. Kernen: “I understand …there may be choice of electric suppliers…I choose to take electric service from Georgia Power Company instead of service from any other electric supplier.”  In fact, a short Request for Electric Service that plainly states that a choice may exist and references the customer to the Territorial Act goes further to effectuate the goal of O.C.G.A. §46-3-8(a) than Jackson EMC’s proposal, for although such proposal may supply pricing options similar to what Georgia Power has on its website and on file with the Commission, Jackson EMC’s proposal never apprises Free Chapel that it is making a one-time choice of electric suppliers under the Territorial Act.  (Jackson EMC Exhibit 14)  It was clear from Mr. Stowe’s testimony that the Jackson EMC holds the words of the Territorial Act concerning the grandfather provision virtually sacred; however, because it suits its case, Jackson EMC now proposes to ignore the plain language of O.C.G.A. § 46-3-8(a).  (Tr. 115-116)

Despite the very clear language of the Territorial Act, Jackson EMC has nonetheless contended that the Request for Electric Service used by Georgia Power lacks fundamental attributes of a binding contract.  Jackson EMC has cited Georgia court decisions for its proposition that the Request for Electric Service is not a contract, and is therefore not binding. (Jackson EMC Response to Georgia Power’s Motion for Summary Disposition, filed September 26, 2003)  However, a proper reading of that case law (as articulated in Georgia Power’s Motion for Summary Disposition and Reply Brief in Support of Its Motion for Summary Disposition, incorporated by reference herein) reveals that contract claims were actually asserted in those court cases.  See Jackson EMC v. Ga. Power Co., 257 Ga. 772 (1988)(considering breach of contract and tortuous interference with contract claims) and N. Ga. EMC v. City of Dalton, 197 Ga. App. 386 (Sept. 4, 1990 and Oct. 26, 1990)(considering “contracts” described as such by Dow Chemical Company).  In the cases relied upon by Jackson EMC, the courts may have applied contract principles, but the courts did not require a single, all-encompassing contract to evidence a large load customer’s choice under the Territorial Act.  

For all of the reasons stated above, the Request for Electric Service evidences Free Chapel’s intent to choose Georgia Power as its electric supplier.  The plain language of the Request for Electric Service form apprised Free Chapel that it may have a choice, and Free Chapel chose for Georgia Power as its electric supplier when Mr. Tim Kernen signed the Request for Electric Service.  

B.
In the Alternative, the Record Contains Sufficient Evidence to Determine That, In the Face of a Contractual Challenge, Georgia Power is Free Chapel’s Lawful Electric Supplier.  
1.
Georgia Power’s Request for Electric Service, Combined with Its Rates Rules and Regulations, Contain the Essential Terms of Contract.


Jackson EMC has contended that the Request for Electric Service used by Georgia Power lacks fundamental attributes of a binding contract, and thus Free Chapel is not bound despite its signing the Request for Electric Service.  Assuming arguendo that a contract is required under O.C.G.A. § 46-3-8(a) (an assumption which is contrary to the plain language of the statute), this argument fails in light of both Georgia Power’s approved tariffs and Commission precedent.


Jackson EMC asserts that Georgia Power’s Request for Electric Service does not bind Mr. Kernen to his choice of electric suppliers because it doesn’t contain price or rate terms.  However, Georgia Power is bound by the rates and terms of its tariff, which are publicly available and filed with the Commission.  (GPC Exhibit 1)  Unlike the membership requirements of an EMC, Georgia Power’s rates operate as a standard offer, and Georgia Power can’t deny service to one of its customers under any rate for which such customer qualifies.  As explained in Georgia Power’s response to a Hearing Request made by the Hearing Officer, Georgia Power has an obligation to serve that differs from the membership requirements of an EMC.  (Attached as Georgia Power Post Hearing Brief Ex. C)  The Request for Electric Service, together with the specific information found in the tariffs, is sufficiently definite to constitute a contract.  

As Mr. Kernen admitted, Free Chapel was already a customer of Georgia Power when he signed the Request for Electric Service and Free Chapel was already spending $100,000 per year on electricity.  (Tr. 163)  As a customer, Free Chapel received bills with Georgia Power’s rate and website on it.  As such, Free Chapel had access to all of the information it needed to make its choice.  Free Chapel also had access to Georgia Power representatives who could answer its questions (Tr. 171)  Jackson EMC is a completely different sort of electric supplier than Georgia Power, for Jackson EMC’s rates, rules and regulations are not set by the Commission.  

The Request for Electric Service was not new to Jackson EMC.  Mr. Roy Stowe testified that Jackson EMC previously used a similar form in the situation which resulted in the Marriott case, where the Georgia Supreme Court considered Jackson EMC’s breach of contract and tortious interference with contract claims again Georgia Power and Marriott Corporation.  The Court stated “Marriott and Georgia Power also argue that the contract fails for indefiniteness.  However, [Jackson EMC’s] letter referring to the written proposal, together with Marriott’s written acceptance, belie their assertion.”  Marriott at 775.  The Court upheld the combination of Jackson EMC’s Request for Electric Service sent by Jackson EMC to Marriott Corporation, Jackson EMC’s proposal.  The Court stated “[c]learly, the parties intended to enter an agreement, they expressed their mutual intentions to be bound, and a contract was formed.”  Id. at 557.  Here, the combination of Georgia Power’s Request for Electric Service and its publicly available rates, rules and regulations accomplish the same end as Jackson EMC’s Request for Electric service form and proposal in the Marriott case.


Mr. Stowe testified that after Marriott, Jackson EMC elected to move towards using a contract.  (Tr. 115)  When Mr. Roy Stowe testified that Jackson EMC had begun including specific prices in its contracts, he essentially acknowledged that such a change was Jackson EMC’s choice, not a requirement.  (Tr. 115)  Jackson EMC’s voluntary switch from forms to contracts is hardly a legal requirement.  Now, Jackson EMC wants to impose its choice as a requirement upon Georgia Power-- a proposition that is nonsensical, as Georgia Power’s rates, rules and regulations operate as a standard offer that any customer meeting eligibility may accept.  Furthermore, the Request for Electric Service form provides evidence of a customer’s choice of electric suppliers.  Although Georgia Power contracts with customers, such contract govern a customer’s acceptance of certain rates or services offered by Georgia Power, and do not evidence a customer’s initial selection of Georgia Power as electric supplier.  (Tr. 52-56)

By focusing on “price” as a necessary contract term, Jackson EMC clearly misunderstands the nature of Georgia Power’s filed rates, rules and regulations and contract law.  This is understandable, as an electric membership corporation’s tariff does not carry the same force and effect as Georgia Power’s filed tariff.  Georgia Power’s rates and terms of service are approved by the Commission, carry the force and effect of law, and were available to Free Chapel.  In Taffet v. The Southern Co., 967 F. 2d 1483 (11th Cir. 1992), cert. denied, 506 U.S. 1021 (1992), the Eleventh Circuit found that “the filed rate doctrine recognizes that where a legislature has established a scheme for utility rate-making, the rights of the rate-payer in regard to the rate he pays are defined by that scheme.”  Id. at 1490.  The case goes on to add that “the legislatures of both Alabama and Georgia have provided by law that the [public service commissions] shall establish the legal rate for a utility’s services.”  Id. at 1494 (emphasis added).  


Furthermore, if a contract is required, then Jackson EMC’s own “contract” would fail for indefiniteness, for Georgia Power’s rates and regulations are regulated by the Commission, and Free Chapel may take service under any rate for which it qualifies.  Jackson EMC’s proposal only provided price information for four years, and did not provide a formula for potential rate increases.  (Tr. 114-115)  Most importantly, unlike Georgia Power’s Request for Electric Service, Jackson EMC’s proposal never apprised Free Chapel that it was making a one time selection of electric suppliers.  (Tr. 115)  

For all of these reasons, the Request for Electric Service, in conjunction with Georgia Power’s Commission-approved and publicly available rates, rules and regulations, suffices as a contract. 

2.
The Record is Replete with Evidence of Free Chapel’s Choice of Georgia Power as Its Electric Supplier. 

As described in more detail above, Georgia Power asserts that the Request for Electric Service, whether viewed alone or in tandem with its rates, rules and regulations, is sufficient to bind Free Chapel under O.C.G.A. § 46-3-8(a).  However, the Record contains other evidence of Free Chapel’s choice.  Specifically, the doctrine of promissory estoppel and the Land Sale Documents provide sufficient evidence to support two additional theories under which Free Chapel chose Georgia Power as its electric supplier.  


Free Chapel committed to use Georgia Power as its electric service provider not just once but three times.  First, on August 25, 1999, Pastor Jentezen Franklin signed the real estate amendment that read clearly that Free Chapel “agrees to use Georgia Power is all future uses on said property at rates competitive with other electrical suppliers in the area.”  (Joint Exhibit 4)  This provision spoke to what Georgia Power’s rates would be, not who the electric supplier would be.  Free Chapel then had two months to determine whether or not rates were competitive.  However, on October 25, 1999, three trustees and one subsequent noteholder for Free Chapel signed another document, an addendum stating that the provision agreed to on August 25, 1999 shall survive closing.  (Joint Exhibit 5)  Also on October 25, 1999, Mr. Kernen signed the Request for Electric Service, which constituted a third time that Free Chapel committed that Georgia Power would be the electric supplier to the Premises.  (Joint Exhibit 2)  

At the August 18, 2004 hearing, Mr. Kernen made much of what “competitive” meant to him.  According to him “competitive” meant “cheapest.”  (Tr. 165; 176)  However, O.C.G.A. § 13-2-2 provides that in construing language, “[w]ords generally bear their usual and common signification.”  In the dictionary, “competitive” is not defined as “cheapest,” but as “[o]f or pertaining to competition; producing competition . . . .” Webster's Revised Unabridged Dictionary, © 1996, 1998 MICRA, Inc.  At hearing, counsel for Georgia Power provided evidence that demonstrated Georgia Power’s rates are competitive with Jackson EMC’s, for Georgia Power’s compilation of win/loss records show that Georgia Power has won 56.8% of the jobs for which it competed with Jackson EMC.  (Tr. 21-22; 49; GPC Exhibit 3)  Furthermore, there is nothing in the Record to suggest that Georgia Power’s rates were not competitive in October, 1999, at the time Mr. Kernen made the choice of electric suppliers.  Indeed, it is clear from the Record that at the time Mr. Kernen signed the Request for Electric Service, Mr. Kernen and Mr. Hartness were primarily concerned not with the cost of electricity, but with ensuring that the power lines would be moved at no cost to Free Chapel.  (Joint Exhibits 4, 7, 8, 10 and 11)

Allowing Free Chapel to break not just one but three separate commitments would be a radical change from precedent which has held that “[w]hile the [Territorial] Act does not have a specific provision to this effect, the [Territorial] Act as a whole clearly provides that once a choice of electric supplier has been made and accepted by the supplier the choice cannot be revoked without the supplier’s consent.”   See North Georgia Elec. Membership Corp. v. City of Dalton, Docket No. 3972-U (Initial Decision 1992) (“North Georgia”).  Any erosion of that precedent is sure to destabilize the marketplace and will invite mischief by electric suppliers.  It would threaten to start a tidal wave of customers attempting to circumvent valid choices while the selected utility is preparing to serve them.  The large load exception under the Territorial Act is clear--it requires that customers simply make a choice.  Customer choice in Georgia, as crafted by the Legislature, cannot operate as intended if customers are permitted to cancel agreements two and a half years after signing such agreements.  Similarly, customer choice cannot operate as intended if electric suppliers are permitted to contact customers, after such customers have made a legitimate choice, in attempts to convince the customers to renege on their agreements with their chosen electric suppliers. 

3.
Under the doctrine of promissory estoppel, Free Chapel is estopped from claiming it had no agreement with Georgia Power.
Promissory estoppel is an equitable doctrine that allows detrimental reliance to replace “bargained for exchange” in contract law.  Even if parties did not enter into a formal contract, a party that relies on a promise made by the other party may be entitled to some form of relief if the agreement is breached.  Promissory estoppel does not create contracts in the absence of an agreement; instead, this doctrine obviates the need for a formal contract by making one party’s promise enforceable if another party reasonably and detrimentally relies on that promise.  

It is a long-standing tenet of contract law that, in order for a contract to be enforceable, mutual consideration must have been part of the bargain; however, “[s]ufficient consideration to enforce a contractual promise pursuant to promissory estoppel may be found in any benefit accruing to the promisor, or any reliance, loss, trouble, disadvantage, or charge imposed upon the promisee.”  See Wright v. Newman, 266 Ga. 519 (1996).  In Georgia, promissory estoppel substitutes detrimental reliance for mutual consideration, because otherwise someone who reasonably and detrimentally relies on another’s promise may not have any recourse due to the lack of contract formalities.  Georgia law “provides that, in certain circumstances, the reliance by the promissee or third party upon the promise of another is sufficient consideration, in and of itself.”  Loy's Office Supplies v. Steelcase, Inc., 174 Ga. App. 701, 702 (1985)(internal citations ommitted).  In other words, promissory estoppel prevents the details of the law from frustrating the ends of justice.  See Doll v. Grand Union Co., 925 F.2d 1363 (11th Cir. 1991). 

The Georgia legislature has codified the equitable doctrine of promissory estoppel in O.C.G.A § 13-3-44(a), which provides that “[a] promise which the promisor should reasonable expect to induce action or forebearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.”  

Georgia courts have devised the following four-part analysis to establish a promissory estoppel claim: (1) that the promisor made certain promises; (2) the promisor should have expected that the party would rely on the promises; and (3) that the promissee did in fact rely to her detriment on the promise; and (4) that such reliance was reasonable. See Mooney v. Mooney, 235 Ga. App. 117 (1998); see also Owens v. American Refuse Sys., Inc., 244 Ga. App. 780 (2000); Pacrim Assocs. v. Turner Home Entertainment, Inc., 235 Ga. App. 761 (1998).  
Here, (1) Free Chapel promised to choose, and so chose, Georgia Power as its electric supplier, and Georgia Power promised to serve Free Chapel, just as it had promised to move the transmission line in the Land Sale Documents; (2) Georgia Power relied on Free Chapel’s promise and committed time, resources, and labor in making plans to move the line, and any delay in moving the line actually benefited Free Chapel as it would not have had to potentially move the line twice (Tr. 17-18); (3) accordingly, Georgia Power relied, to its detriment, on Free Chapel’s promise; and (4) Georgia Power’s reliance was reasonable, because for over two years, Free Chapel voiced no concerns with its choice of Georgia Power as its electric supplier.  (Tr. 19)  Free Chapel only sought to choose again after it was contacted by Jackson EMC.  Accordingly, any need for a formal contract is obviated by the doctrine of promissory estoppel, as Free Chapel is now estopped from claiming now that it did not choose Georgia Power as its electric supplier.
C.
Jackson EMC’s has presented no credible evidence that Free Chapel did not intend to select Georgia Power as its electric supplier. 


In this case, the Hearing Officer made clear in the Order that Mr. Kernen’s intent in signing the Request for Electric Service was a material fact in dispute to be decided through a hearing.  (Order at 4)  Despite this clear instruction, Jackson EMC has not presented sufficient evidence that Mr. Kernen did not intend to choose Georgia Power.  In addition, Jackson EMC has not provided support that Mr. Kernen’s claim of lack of intent is sufficient to negate his clear choice.  


Jackson EMC cannot, and has not, disproved Free Chapel’s choice of Georgia Power as its electric supplier.  Jackson EMC knows that a bold claim of “I didn’t intend it,” without some supporting evidence, would cause vulnerability in all agreements of this sort.  In an attempt to bolster its case, Jackson EMC then alleges that Georgia Power misled Free Chapel by stating that the connected load of the facility would be under 900 kW.  Thus, Jackson EMC argues that Mr. Kernen could not have made a valid choice because he didn’t understand the situation.  Jackson EMC’s argument fails on two grounds.  First, Jackson EMC has provided no reason why Mr. Kernen should be excused of his responsibility to exercise reasonable care and due diligence when signing a document on behalf of Free Chapel.  Second, Jackson EMC has not proven with credible evidence that Free Chapel was “misled.”  

In this proceeding, Jackson EMC has provided no reason why Mr. Kernen should be excused of his responsibility to exercise reasonable care and due diligence when signing a document on behalf of Free Chapel.  Mr. Kernen cannot reasonably claim that he did not intend to select Georgia Power as its electric supplier, because he signed the Request for Electric Service without pursuing any reasonable due diligence to investigate the meaning of what was before him.  Anderson v. Ga. Farm Bureau Mutual Ins. Co. et al, 255 Ga. App. 734 (May 23, 2002)(stating that “she failed to exercise due diligence by not shopping the marketplace . . . . Accordingly, she had no viable claim for negligent misrepresentation.”)(citing Williams v. Fallaize Ins. Agency, 220 Ga. App. 411 (1996)).  Despite signing the Lot/Land Purchase Agreement for the Premises which contains a disclaimer advising the purchaser, Free Chapel, to “seek independent expert advice relative” to “the availability and cost of utilities” if such cost concerned Free Chapel, Mr. Kernen apparently did not seek such expert advice.  (JEMC Ex. 10 at 2)  At hearing, Mr. Kernen admitted that he did not contact Georgia Power or even investigate rates or his potential options related to electric suppliers.  (Tr. 175-176)  


It cannot be inferred from Mr. Kernen’s testimony that Free Chapel is an unsophisticated entity with no business experience or resources to conduct proper business, and no familiarity of the magnitude of Free Chapel’s electricity costs or its substantial payments to Georgia Power.  Mr. Kernen testified that Free Chapel has nearly 4,000 visitors per weekend or per service; that Free Chapel needs to construct a new $50 million facility to accommodate its growth; that such new facility is estimated to seat approximately 3,500 persons and sits on 154 acres of land; that Mr. Kernen has diversified business knowledge and experience; and that Free Chapel had been paying approximately $100,000 per year to Georgia Power for electricity at its older facility.  (Tr. 160-163; Kernen Affidavit, attached as Georgia Power Post Hearing Brief Ex. B)  With such extensive knowledge and responsibilities, it is obvious that Free Chapel knew of the magnitude of its selection of Georgia Power as its electric supplier when Mr. Kernen signed the Request for Electric Service.  Mr. Kernen’s failure to exercise the proper care and due diligence of one signing on behalf of Free Chapel cannot be excused now by Mr. Kernen’s claims that he didn’t “intend” to select Georgia Power.

In its correspondence to Free Chapel, counsel for Jackson EMC cited North Georgia for the proposition that if Mr. Kernen did not think that the connected load of the Premises would be in excess of 900 kW, evidence of his intention to select an electric supplier is somehow not binding.  Prior to the August 18, 2004 hearing, Jackson EMC made unsubstantiated claims that Mr. Kernen was “misinformed” by a nameless person that the Premises was not a customer choice location.  (Georgia Power Post Hearing Brief Exhibit A, supra; Tr. 126)  At the hearing it was made clear that Mr. Kernen had never had any contact with Georgia Power with regard to the Request for Electric Service, but had relied solely on the “on the spot” advice of the closing attorney, Mr. Edward Hartness.  (Tr. 144, 168)  Any claim that the Premises was not a customer choice location is discounted in the very clear language of the Request for Electric Service, which unambiguously states that in signing the Request for Electric Service, the customer understands that “according to the provisions of the Georgia Territorial Electric Service Act, there may be a choice of electric suppliers to provide electric service to the below referenced location.”  


Jackson EMC witnesses and Free Chapel attorney Mr. Hartness altered his story from his filed affidavit and conveniently “remembered” that Ed Brown allegedly told him the Premises would not qualify for customer choice (Tr. 125).  There are numerous defects in Mr. Hartness’s “recollection,” and his revised testimony about Mr. Ed Brown’s alleged statements, including the following (1) it constitutes hearsay, as it is “testimony that [was] given by a witness who relates not what he or she knows personally, but what others have said, and that it therefore dependent on the credibility of someone other than the witness,” and would not be admissible in a court of law, Black’s Law Dictionary; (2) it is completely uncorroborated by any evidence within the Record, for no witness or evidence even addresses Mr. Ed Brown as making the alleged statement; (3) is nonsensical, as Mr. David Jackson testified, for Free Chapel would have automatically been Georgia Power’s customer if the connected load was under 900 kW, and so Georgia Power would have no reason to present the Request for Electric Service to Free Chapel in the first place (Tr. 16-17); and (4) it raises more suspicions about the veracity and trustworthiness of Mr. Hartness, who suddenly changed his story after a period of almost five years; and who testified contrary to his own affidavit, previously filed with the Commission.  

Mr. Hartness’s allegations are also suspicious because he represented both the seller, Peachtree Hall Partners, and the buyer, Free Chapel, in the land transactions for the Premises.  (Tr. 174)  He gave advice, upon Mr. Kernen’s request, on the legal significance of the Territorial Act, apparently without even bothering to investigate the substance of his advice.  (Tr. 135)  Furthermore, Mr. Hartness’s claim that Ed Brown told him that Free Chapel would not qualify for customer choice is rendered even more suspicious because it’s difficult to believe that for a period of over three years, Mr. Hartness forgot what his “personal friend for a number of years,” Ed Brown, told him.  (Tr. 128)  Finally, it’s suspicious that Mr. Hartness remembered what Ed Brown allegedly told him only after the Parties had agreed not to call Mr. Brown at the hearing.  Mr. Kernen’s reliance on Mr. Hartness’s advice cannot excuse the fact that Mr. Kernen signed the Request for Electric Service and therefore chose Georgia Power, again, as its electric supplier.  A signor has a certain responsibility of due diligence before penning his name to an agreement.  Failure to exercise due diligence cannot excuse performance.  Like the unsuccessful plaintiff in Anderson v. Ga. Farm Bureau Mutual Ins. Co. et al, supra, Mr. Kernen did not exercise due diligence because he did not inquire about other options available, or what the Land Sale Documents required, before he signed the Request for Electric Service.  Accordingly, Mr. Kernen can’t claim now that he was misled and should so be excused from honoring his choice of electric suppliers, especially considering that it was his attorney, not Georgia Power, who apparently misled him.

At hearing, Mr. Kernen was clear that he received the Request for Electric Service from Mr. Hartness and signed it upon his advice.  (Tr. 144; 168)  Mr. Kernen conducted no independent research on the Territorial Act or the Request for Electric Service before signing his name.  (Tr. 145)  He did not call Georgia Power to ask about the Request for Electric Service.  (Tr. 176)  He did not ask to include language which would condition Free Chapel’s choice of Georgia Power.  (Tr. 168-169)  He signed, and agreed to Georgia Power as Free Chapel’s electric supplier-- period.  If individuals are permitted to sign agreements and renege, years later, on such agreements by simply saying “I didn’t mean it,” the sanctity of all customers’ choices of electric suppliers is vulnerable.  

Due to the severe defects of Mr. Hartness’s testimony, his unsubstantiated and suspicious allegations concerning Mr. Ed Brown are less than credible and should be given no weight, especially considering that it was Mr. Hartness and not the signor of the Request for Electric Service, Mr. Kernen, who first relied on the alleged statement.  In addition, Jackson EMC has suggested no reason that Mr. Kernen should be relieved of his obligation of due diligence.  Accordingly, Jackson EMC has produced no credible or sufficient evidence throughout the course of this proceeding to dispute Free Chapel’s unconditional and irrevocable choice of Georgia Power as its electric supplier. 

IV.  CONCLUSION
In this case, Mr. Tim Kernen of Free Chapel signed a Request for Electric Service stating that it was aware that it may have a choice under the Territorial Act and it was choosing Georgia Power.  Two and a half years later, after being contacted by Jackson EMC, Free Chapel wrote Georgia Power that despite having “designated Georgia Power as its supplier,” it wanted to revoke such a choice. (Joint Exhibit 3)  Under the Territorial Act, Free Chapel simply does not have the option to renege.  Jackson EMC has argued that the Request for Electric Service used time and again by Georgia Power is now legally insufficient because it was not a binding contract.  However, under O.C.G.A. §46-3-8(a), a contract is not required - only that a large load customer choose its electric supplier.  The Request for Electric Service, either alone or when coupled with Georgia Power’s publicly available rates and rules and regulations approved by, and filed with, the Commission and other evidence in the Record, are sufficient to uphold the choice made by Free Chapel and declare Georgia Power the lawful electric supplier of electric service to the Premises.


For the reasons set forth herein, Georgia Power respectfully requests the following:


(1) that the Commission find and determine that Jackson EMC is violating the provisions of the Territorial Act by providing temporary service and preparing to provide permanent service to Free Chapel Worship Center at 3001 McEver Road Extension, S.W., Gainesville, Georgia;


(2) that the Commission find and determine that Georgia Power is the lawful supplier of electricity to Free Chapel; 


(3) that the Commission order Jackson EMC to disconnect service to Free Chapel and transfer such service to Georgia Power; and


(4) that Georgia Power be afforded such other and further relief as the Commission shall deem just and proper.


Respectfully submitted this 13th day of October, 2004.
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� 	It is Georgia Power’s understanding that Free Chapel intends to build several phases of the Free Chapel Worship Center “complex.”  As Georgia Power has seen no information regarding the connected loads of future phases or how Free Chapel plans to meter such phases, Georgia Power only stipulated as to the connected load of the phase currently under construction.  Similarly, such assumption does not consider the parking lot lights as there has been no showing that such lights are run behind the same meter as Phase I. 
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