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GEORGIA POWER COMPANY’S REPLY BRIEF IN SUPPORT OF

ITS MOTION FOR SUMMARY DISPOSITION

Petitioner Georgia Power Company (“Georgia Power”) hereby files this Reply Brief in Support of its Motion for Summary Disposition.  Georgia Power seeks summary disposition on each of its claims asserted in the Petition of Georgia Power filed before the Georgia Public Service Commission (the “Commission”) on August 7, 2002.  
I.  INTRODUCTION

On September 5, 2003, Georgia Power filed its Motion for Summary Disposition in this dispute between Georgia Power and Jackson Electric Membership Corporation (“Jackson EMC”) over who is the lawful electric supplier to the Free Chapel Worship Center (“Free Chapel”) located in Gainesville, Georgia (the “Premises”).  Georgia Power incorporates herein by reference the arguments made in its initial brief filed September 5, 2003.  Despite its hefty Response to the Motion for Summary Disposition (“Jackson EMC Response”), Jackson EMC fails to address the central issue in this case: whether the Request for Electric Service used by Georgia Power to evidence the intent of a large load customer to choose Georgia Power as its electric supplier is legally sufficient.  Jackson EMC instead chooses to focus on the requirements of a contract, skipping over the essential question of whether or not a contract is required.  Because Jackson EMC has failed to prove that anything more than a choice, let alone a contract, is required under the customer choice provision of the Georgia Territorial Electric Service Act, O.C.G.A. §§46-3-1 through 46-3-15 (the “Territorial Act”), none of Jackson EMC’s listed “statements of material fact as to which there exists a genuine issue to be tried” are remotely relevant.  Because there are no material facts in dispute, and in order to conserve Commission resources, Georgia Power respectfully requests that the Commission find that this case is appropriate for summary disposition.  
II.  ARGUMENT
A.
Jackson EMC Fails To Address The Fact That A Contract Is Not Required By The Customer Choice Provision Of The Territorial Act.


In an apparent effort to obfuscate the narrow legal issue in this case, Jackson EMC’s counsel has developed a lengthy legal argument centered around contract law; however, this case is not governed by contract law.  Nowhere in its 25-page brief does Jackson EMC address the fact that a contract is not required by the customer choice provision of the Territorial Act.  The customer choice provision, O.C.G.A. §46-3-8(a), provides in relevant part:

Notwithstanding any other provision of this part, but subject to subsections (b) and (c) of this Code section, after March 29, 1973, service to one or more new premises (but if more than one, such premises must be located on the same tract or on contiguous tracts of land), if utilized by one consumer and having single-metered service and a connected load which, at the time of initial full operation of the premises, is 900 kilowatts or greater (excluding redundant equipment), may be extended and furnished, if chosen by the consumer. (emphasis added)


The statute requires that the consumer make a choice of electric suppliers.  It does not require (or even mention) a “binding contract” or any other legal requirement.  Jackson EMC provides no reason why this Commission should ignore the very words of the statute as passed by the Legislature.  Instead, Jackson EMC needlessly devotes several pages to discussing the elements of a contract.  Such discussion is irrelevant to this case.  Under the plain language of the Territorial Act, a large load customer is required to make a choice.  It is not required to sign a contract.  Jackson EMC chooses to ignore the actual words of O.C.G.A. §46-3-8(a), perhaps because such language is fatal to its case.
B.
The Case Law Cited By Jackson EMC Does Not Prove That A Contract Is Required Under The Territorial Act.


Counsel for Jackson EMC alleges that “[u]nder settled Georgia law established by the appellate courts, where, as here, an electric supplier relies upon one or more documents as constituting the consumer’s binding choice, the sufficiency of such document(s) must be determined based upon contract principles.”  Jackson EMC Response at 5.  In so alleging, Jackson EMC makes it seem that Georgia courts require a contract to evidence customer choice under the Territorial Act, but such a conclusion is not supported by law.  Additionally, Jackson EMC conveniently omitted the context of the cases it cited, Jackson Elec. Membership Corp. v. Georgia Power Co., 257 Ga. 772 (1988) and North Georgia Elec. Membership Corp. v. City of Dalton, 197 Ga. App. 386 (September 4, 1990) and (October 26, 1990).


First of all, Jackson Elec. Membership Corp. was a breach of contract and tortious interference with contract case that involved whether a contract existed to be breached or interfered with--not whether a contract was required under the Territorial Act.  Any case where the existence of a contract is at issue will necessitate employing contract principles.  Regardless, Jackson Elec. Membership Corp. does not harm Georgia Power’s case.  Jackson EMC points out that the Court “held that Jackson EMC’s proposal, plus the Request for Service, plus the letter stating that the Request for Service when executed would signify a mutual agreement.”  Jackson EMC Response at 6.  Likewise, in the present case, the Amendment to Agreement, the Addendum to Lot/Land Purchase and Sale Agreement, and the Request for Electric Service all demonstrate that Free Chapel chose Georgia Power despite other options it may have had under the Territorial Act.  See respectively Attachment D, Attachment E and Attachment F.

The other case cited by Jackson EMC, North Georgia Elec. Membership Corp., is also miscast.  North Georgia Elec. Membership Corp. is actually two Court of Appeals decisions, which are published together under the same citation, 197 Ga. App 386, dated respectively September 4, 1990 and October 26, 1990.  Review of the predecessor case, dated September 4, 1990, makes clear that the core issue in North Georgia Elec. Membership Corp. concerned which particular services were agreed upon by the parties involved, where the customer, Dow Chemical Company, (in its own words) specifically awarded actual contracts for electrical service.  197 Ga. App. 386 at 388.  Then, in the October 26, 1990 North Georgia Elec. Membership Corp. opinion, at issue before the Court of Appeals was a Motion to Revise where North Georgia Electric Membership Corporation had asked the court “to hold as a matter of law that Dow Chemical contracted with NGEMC to supply power . . . .” 197 Ga. App. 386 at 391.  In order to resolve whether such contract was awarded, the Court of Appeals necessarily employed contract principles because the underlying petition requested a determination of the existence of a contract--not because the Territorial Act requires a contract.  Accordingly, North Georgia Elec. Membership Corp. is not, as counsel for Jackson EMC seemingly posits, detrimental to Georgia Power’s case.

Unlike Jackson Elec. Membership Corp. and North Georgia Elec. Membership Corp., the present case requires Jackson EMC to prove that it qualifies for the customer choice section of the Territorial Act in order to continue serving Free Chapel lawfully.  To be successful, Jackson EMC must prove that Free Chapel did not choose Georgia Power as its electric supplier.  The solitary legal issue which answers both of these questions hinges upon whether the Request for Electric Service evidences such choice.


Again, Jackson EMC grossly misstates the two cases it cites.  The issue in the present case is not a right of action arising from contract law-- it involves whether the Request for Electric Service evidences a customer’s choice of electrical suppliers under the Territorial Act.  In order for Jackson EMC’s legal theory to apply, the issue would have to be whether the Request for Electric Service evidences a contract under the Territorial Act.  Jackson EMC’s legal theory is inaccurate because neither the Georgia Courts nor this Commission require a contract to evidence such choice.  The legislature of Georgia did not require a contract to evidence such choice within the plain meaning of the language it approved in passing the Territorial Act. 
C.
Because A Contract Is Not Required Under The Territorial Act, Jackson EMC’s Discussion Of What Constitutes A Contract Is Irrelevant.


Jackson EMC has failed to dispute the very clear language of the Territorial Act, that a large-load customer must simply make a choice of electric suppliers.  Jackson EMC’s counsel avoids the issue in this case--what the Territorial Act requires to evidence a choice of electric suppliers--by providing an educational, but irrelevant, review of contract law.  Such review is only of merit in a contracts case--which this case is not.  Therefore, all discussion regarding what constitutes a contract, pages 9 through 17 of Jackson EMC’s brief, is irrelevant and should be given no consideration.  


In addition, Jackson EMC’s discussion and attachment of the Premises Agreement between Georgia Power and Gwinnett County and the Electric Service Proposal to Gwinnett Center Campus, Jackson EMC Response at 15, Exhibits 4 and 5, is incomplete, and therefore, inappropriate.  The documents exchanged by Georgia Power and Gwinnett County were the result of Gwinnett County’s specific requests for information to be included in proposals submitted by Georgia Power.  Georgia Power provided the information requested by Gwinnett County just as it provided all of the information requested by Free Chapel in this case.  Georgia Power would have been happy to provide additional information to Free Chapel if asked.  To suggest that Georgia Power’s response to Gwinnett County’s specific requests somehow makes its Request for Electric Service with Free Chapel inadequate is disingenuous at best. 
D.
The Request For Service Was An Unqualified, Irrevocable Selection Of Georgia Power As Free Chapel’s Electric Provider.


Jackson EMC’s counsel argues that in signing the Request for Electric Service, Free Chapel made neither an unqualified nor an irrevocable selection of Georgia Power as its electric provider.  Jackson EMC Response at 17.  In fact, in signing the Request for Electric Service, Free Chapel made both an unqualified and irrevocable selection.  

Jackson EMC’s argument that in signing the Request for Electric Service, Free Chapel did not make an “unqualified” selection of Georgia Power as its electric provider makes no sense, because if the Request for Electric Service was qualified, as Free Chapel seemingly alleges, then other options would have been reflected on the Request instead of precluded by the Request.  The Request for Electric Service is exactly what Jackson EMC contends that it is not: unqualified.  It simply states: 

I understand that according to the provisions of the Georgia Territorial Electric Service Act, there may be a choice of electric suppliers to provide electric service to the below referenced location.  I choose to take electric service from Georgia Power Company instead of service from any other electric supplier.


The Request for Electric Service form does not qualify that choice in any way.  It doesn’t say, “I choose Georgia Power for now,” or “I choose Georgia Power unless I get a better deal,” or “I choose Georgia Power because I don’t think I have a choice,” or “I choose Georgia Power until someone else contacts me and persuades me otherwise.”  In signing this form, Free Chapel made a completely unqualified choice--“I choose to take service from Georgia Power Company.”  As someone well-versed in the high cost of electricity, Jackson EMC Response at 3, as well as someone who had access to legal counsel, Mr. Kernen could have asked for any qualification to be put into the Request for Electric Service.  However, he did not, and chose to sign the Request for Electric Service as quoted above.


Likewise, Jackson EMC also errs in its argument that in signing the Request for Electric Service, Free Chapel did not make an “irrevocable” selection of Georgia Power as its electric provider.  Case law decided under the Territorial Act directly contradicts Jackson EMC’s contention that such choice was revocable.  North Georgia Elec. Membership Corp. v. City of Dalton, Docket No. 3972-U (Initial Decision 1992) stated that “[w]hile the [Territorial] Act does not have a specific provision to this effect, the [Territorial] Act as a whole clearly provides that once a choice of electric supplier has been made and accepted by the supplier the choice cannot be revoked without the supplier’s consent.”  Id. at 11, citing generally O.C.G.A. § 46-3-8(b); (c)(1); and (f) and City of Marietta Bd. Of Lights and Water v. Georgia Power Co., 176 Ga. App. 123 (1985).  A copy of this case is included as Attachment G.  Jackson EMC’s counsel attempts to confuse that very simple statement by referencing a different section of that case altogether.  Jackson EMC Response at 21.  The Commission was clear in its intent, that once such a choice has been made, the choice cannot be revoked without the supplier’s consent.


That Jackson EMC questions the sanctity of choices made under the Territorial Act raises several serious concerns.  Allowing such an erosion in precedent encourages suppliers to continue spending resources on wooing customers even where such customers have already made the choice of another electric supplier as required under the Territorial Act.  Again, no contract is required under the Territorial Act.  What Jackson EMC argues essentially is that it is permissible to not read a document before signing it, that it is not necessary to ask questions before making a decision, and that no due diligence is required before making the choice mandated by the customer choice provision of the Territorial Act.  

Jackson EMC argues that the “public policies underlying the Territorial Act are best served by permitting Free Chapel to select the electric supplier of its choosing.”  Jackson EMC Response at 22.  Georgia Power could not agree more.  Free Chapel selected the electric supplier of its choosing on October 25, 1999 when it signed the Request for Electric Service.  The large load exception under the Territorial Act is clear--it requires that customers simply make a choice.  Jackson EMC’s contention that in order to protect itself, Georgia Power should enter into written enforceable contracts, Jackson EMC Response at 23, finds absolutely no support in the language of the Territorial Act.
E.
None Of The Issues Presented By Jackson EMC As “Material Facts in Dispute” Are Relevant To This Proceeding; Therefore, Summary Disposition Is Appropriate.

Each and every factual issue that Jackson EMC contends is material is wholly irrelevant to the case.  Each of the facts is dependent on a finding that a contract is required under the customer choice provision of the Territorial Act.  As discussed in more detail above, Jackson EMC has not supported such a conclusion.  Each “material fact” can therefore be easily dispelled.

1. Whether the Request for [Electric] Service form signed by Mr. Kernen of Free Chapel Worship Center reflected a meeting of the minds between Georgia Power and Free Chapel regarding the rate and other essential terms under which Georgia Power would provide and Free Chapel would receive electric service for the new church facility.


Before Jackson EMC can suggest that this is a material fact in dispute, it must actually prove that the answer to the above question is relevant to the proceeding.  The Request for Electric Service is clear on its face that Free Chapel intended to choose Georgia Power as its service provider - it says precisely those words.  As Jackson EMC has itself argued, see Jackson EMC’s Response at 3, Affidavit of Edward L. Hartness at ¶ 3, Georgia Power sent the Request for Electric Service form to Free Chapel.  Georgia Power intended that Free Chapel sign such form to evidence its choice of Georgia Power as its electric supplier.  

As for whether the Request for Electric Service reflects a meeting of the minds “regarding the rate and other essential terms,” such information is irrelevant under the customer choice provision of the Territorial Act.  Jackson EMC has not proven that a contract is necessary, therefore “a meeting of the minds” on rates and other terms is irrelevant, especially considering that Georgia Power’s rate information is publicly available as required by law.
2. Whether Georgia Power obligated itself to provide electric service to the new church facility.


Again, the customer choice provision does not require that Georgia Power “obligate itself” to provide electric service, it merely requires that the large load customer make a choice of electric suppliers.  O.C.G.A. § 46-3-8(a).  While it is not relevant, that Georgia Power stood ready to serve the Premises was made clear in all correspondence between Georgia Power and Free Chapel, and between Georgia Power and Jackson EMC after Jackson EMC solicited Free Chapel’s business.

3. Whether Georgia Power accepted the Request [for Electric Service] form so as to create a binding contract.


Jackson EMC has failed to prove a contract is necessary under the customer choice provision of the Territorial Act, therefore whether Georgia Power accepted the Request for Electric Service is irrelevant.

4. Whether the parties exchanged bargained-for promises.


Jackson EMC has failed to prove a contract is necessary under the customer choice provision of the Territorial Act, therefore whether the parties exchanged bargained-for promises is irrelevant.
5. Whether Georgia Power reasonably relied to its detriment upon the Request [for Electric Service] form signed by Free Chapel.

Jackson EMC has failed to prove a contract is necessary under the customer choice provision of the Territorial Act, therefore whether or not Georgia Power relied to its detriment upon the Request for Electric Service is irrelevant.
6. Whether Georgia Power informed Free Chapel that the new church facility would not qualify as a customer choice load.


Through the Request for Electric Service, Georgia Power informed Free Chapel that it may qualify for customer choice.  In addition, Georgia Power told Free Chapel exactly where to find more information regarding its choice--the Territorial Act.  Conveniently, Mr. Hartness, “can’t remember” who told him that the facility would be under 900 kW,
 but assuming for argument’s sake that he was given inconsistent information comparing conversations and the Request for Electric Service, it was incumbent on Mr. Hartness to figure out whether or not his client would qualify for customer choice and advise accordingly.  Such information is simply irrelevant to answer the question of whether or not the Request for Electric Service is legally sufficient to bind Free Chapel.

7. Whether Free Chapel, at the time it signed the Request [for Electric Service] form, knew that the new facility would be a customer choice load.


Again, the answer to this question is irrelevant to this proceeding.  The Request for Electric Service served to advise Free Chapel that it may be eligible for customer choice.  If Free Chapel was as concerned about the high rates of electricity as Jackson EMC’s counsel asserts, Jackson EMC Response at 3, 4 and 18.  See also Affidavit of Tim Kernen at ¶ 3, then Mr. Kernen should have read that paragraph and considered whether or not the facility could be over 900 kW, and whether or not he wanted to evaluate bids before signing the Request for Electric Service.  
8. Whether Free Chapel intended for the Request [for Electric Service] form to constitute an unqualified, binding, irrevocable selection of Georgia Power as electric supplier for the new church facility.


The Request for Electric Service, on its face, is unqualified.  As discussed in more detail above, both case law and public policy support the notion that once a customer chooses its electric supplier under the customer choice provision of the Territorial Act, that choice is binding.  Whether Free Chapel intended the Request for Electric Service to be unqualified, binding or irrevocable is irrelevant.  
9. Whether Georgia Power and Free Chapel considered the Request [for Electric Service] form to be simply a non-binding letter of intent.


Such a question is only relevant if a contract is necessary under the customer choice provision.  It is not.  Therefore, it is unnecessary to waste the Commission’s time and resources as Jackson EMC has failed to prove a contract is required.

III.  CONCLUSION

This dispute is appropriate for summary disposition.  Not a single one of Jackson EMC’s listed “material facts in dispute” bears on the legal issue in this case:  whether the Request for Electric Service utilized by Georgia Power to evidence a large load customer’s choice of electric suppliers is legally sufficient.  Under O.C.G.A. §46-3-8(a), there is no contract required - only that a large load customer choose its electric supplier.  Despite the clear language of O.C.G.A. §46-3-8(a), Jackson EMC completely avoids discussing the lack of a contract requirement in the customer choice provision.  In addition, the case law cited by Jackson EMC does not establish that a contract is required to evidence a large load customer’s choice.  Therefore, none of Jackson EMC’s discussion regarding what constitutes a contract is necessary to decide this case.  Under the simple words of the Request for Electric Service and under Commission precedent, Mr. Kernen made an unqualified and irrevocable choice to use Georgia Power as Free Chapel’s service provider when he signed the Request for Electric Service on October 25, 1999.  Because nothing more is required under the Territorial Act, this proceeding is appropriate for summary disposition.

For the reasons set forth herein, Georgia Power requests that this Commission grant its Motion for Summary Disposition and 


(1) that the Commission find and determine that Jackson EMC is violating the provisions of the Territorial Act by providing temporary service and preparing to provide permanent service to Free Chapel Worship Center at 3001 McEver Road Extension, S.W., Gainesville, Georgia;


(2) that the Commission find and determine that Georgia Power is the lawful supplier of electricity to Free Chapel; 


(3) that the Commission order Jackson EMC to disconnect service to Free Chapel and transfer such service to Georgia Power; and


(4) that Georgia Power be afforded such other and further relief as the Commission shall deem just and proper.


Respectfully submitted this 14th day of October, 2003.
__________________________

Kevin C. Greene
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� 	Jackson EMC’s counsel states that Georgia Power relies on O.C.G.A. §46-3-8(f).  Jackson EMC Response at 8.  It is clear that counsel was confused.  Georgia Power relies on the very statute that controls customer choice cases - O.C.G.A. §46-3-8(a).  Georgia Power discussed O.C.G.A. §46-3-8(f) only to show that where the Legislature intended that a written application be required, it included such a requirement.  That this requirement is missing from the customer choice provision is never addressed by Jackson EMC.


� 	To facilitate your review of these cases, we have attached Jackson Elec. Membership Corp. as Attachment A, North Georgia Elec. Membership Corp. (September 4, 1990) as Attachment B, and North Georgia Elec. Membership Corp. (October 26, 1990) as Attachment C.


� 	Jackson EMC seems to argue that the qualifications of the Amendment to Agreement should be “read into” the Request for Electric Service.  Jackson EMC Response at 19.  The purported qualification reads, “at rates competitive with other electrical suppliers in this area.”  See Attachment D.  Jackson EMC has made no attempt to demonstrate, and there is nothing in the record, to suggest that Georgia Power’s rates were not, and are not, competitive in the area.  





� 	Additionally, Mr. Hartness’s contention should be given no weight, as his failure to identify such Georgia Power employee challenges even the most liberal standards of evidentiary law. 
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