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COMES NOW, the Cable Television Association of Georgia (“CTAG:”) and hereby submits its Post-Hearing Brief pursuant to the Hearing Officer’s Order.

1. INTRODUCTION.

The City of Fort Valley and Fort Valley Utility Commission seeks certification to develop a fiber optic system which they state will be dedicated to the delivery of non-voice telecommunication services, including private line service, data transfer, and internet access to schools, government offices, businesses, and medical facilities.  In particular, the applicant seeks to connect its various government facilities such as city hall, the fire department, the police department, etc. with other county and governmental agencies.  The applicant also seeks to connect the public school system, libraries and Fort Valley State University.  The applicant indicates that they do not intend to provide voice or cable television services.

The applicant’s testimony regarding its financial structure raises serious questions regarding the potential for cross-subsidization.  The applicant has indicated that the network project will be funded by $600,000.00 taken from the retained earnings of the Fort Valley Utility Commission.  However,  no loan documentation exists between either the City and the Utility, or the Utility and the Telecommunications Department of the Utility.

This arrangement does not provide adequate safeguards to insure that cross-subsidization has not or will not take place.  In fact, the nature of the capital funding can be construed to be a cross-subsidization. 

The Commission’s failure to adequately condition the entry of Fort Valley into the telecommunications market would undermine the ability of CTAG’s members to enter and compete in the telecommunications business both locally in Fort Valley and throughout the state of Georgia.  Thus, CTAG maintains that any decision issued by the Commission to certify Fort Valley must include conditions that will counter the anti-competitive advantages afforded to the City as a governmental entity engaged in direct competition with private telecommunications providers.

II.
THE CITY OF FORT VALLEY, HAVING RELIED SOLELY ON THE 
FINANCIAL AND TECHNICAL CAPABILITY OF THE FORT VALLEY 
UTILITY, SHOULD NOT BE GRANTED A CERTIFICATE TO PROVIDE 
TELECOMMUNICATIONS SERVICES FOR HIRE.

The applicants in this docket are the City of Fort Valley (“City”) and the Fort Valley Utility Commission (“Utility”).  However, the information and evidence provided to this Commission through the Application, Pre-filed testimony, hearing testimony and argument, makes clear that only the Utility is seeking to demonstrate the requisite technical and financial capabilities of O.C.G.A. 46-5-163.  For example, the evidence supporting financial capability is the December 31, 1998 financial statement of the Utility. (Application p.7).  Likewise, the efforts to show technical capability relies on the experience and management skills of Mr. Werner, who is the General Manager of the Utility.  (Pre-filed testimony p.1).

Logically, the City’s financial capabilities should not be an issue given this Commission’s long standing policy of prohibiting cross-subsidization.  Thus, having both the City and the Utility as applicants only increases the likelihood of cross-subsidization issues arising.  The city is either providing financially to the viability of this telecommunications enterprise or it is not involved.  If the City is involved, then the straightforward logic of this situation indicates that some form of cross-subsidization exists or will exist between the City and the Utility.  If the City is not involved, then it can not be certified by this Commission

The applicants will undoubtedly argue that there is no meaningful distinction between the City and the Utility.  However, the testimony of Fort Valley’s witness, Mr. Werner is that the Utility and the City is that each have separately elected bodies governing them.  The Utility is governed by the elected Utility Commission and the City by an elected council and Mayor.  (Transcript p. 27-28).  Moreover, the recent ruling in Dalton Utilities, (“Dalton”), Docket No. 11268-U, provides precedent for having only the Utility Commission receive the certificate in circumstances where the Utility is going to operate the telecommunications business through a division of the Utility. 

The Hearing Officer should deny The City of Fort Valley’s application to become a CLEC because no evidence has been introduced to prove its financial and technical capabilities.  The City’s application should also be denied because having co-applicants leads to a greater likelihood of cross-subsidization.  

III.
THE HEARING OFFICER’S RECOMMENDATION SHOULD SPECIFY 
CONDITIONS THAT REQUIRE THE IMPLEMENTATION AND REPORTING 
OF SAFEGUARDS AGAINST CROSS-SUBSIDIZATION AND ANTI-COMPETITIVE BEHAVIOR.

The issues presented in this docket reveal that conditions additional to those in Marietta FiberNet, are needed to adequately protect the competitive environment sought by the Telecommunications Act.

A.      The absence of formalities, such as loan documents, or even a promissory note, is likely to lead to cross-subsidization.

The record is clear that no promissory note or loan documents were created for the transaction in which the $600,000.00 was “loaned” from the Utility’s coffers.(i.e. Transcript at p. 34).  The applicant’s attempt to minimize the need for such formality is not credible.  Moreover, the cavalier nature of the financial arrangement reveals a disregard for the Commission’s concerns regarding cross-subsidization. 

Without formal distinctions between the Utility and its telecom division, the type of cross-subsidization admitted to in Mr. Werner’s testimony will undoubtedly take place. (See, Transcript p. 29). When asked about how stated losses in the Utility’s Water Department are handled, Mr. Werner replied: “Basically, the overhead should cover that and the capital reserves that the [Utility] Commission retains.”  (Transcript p. 29, line 21).  In other words, the other departments of the Utility will cross-subsidize the department losing money.  This is not allowable.  

Mr. Werner goes on to say that if total Utility Department losses exceeded the Utilities past retained earnings, then the Utility would have to look elsewhere, including bond issues, and “whatever sources the City has” to cover the shortfall. (Transcript p.31).  This includes, of course, tax increases for the citizens of Fort Valley. 
  The Fort Valley plan stands in sharp contrast to the well defined entities created in Dalton Utilities.  There, the utility has created a separate division to operate its telecommunications business.  This structure ensured formal distinctions between the governing entity and the proposed telecommunications operation.  By maintaining a separate and distinct division within the utility, Dalton simplifies the PSC task of monitoring for cross-subsidization.  This structure should be the standard for all municipal applicants.  

Accordingly, CTAG respectfully requests that the Hearing Officer include the following conditions of certification into her recommendation.

1 Fort Valley Utilities shall create a separate and distinct unit of the Utility with its own budget and personnel to conduct its telecommunications business.

1 This Division shall maintain strict accounting and cost allocation guidelines to account for any resources utilized from the City or other divisions of the Utility. 

1 This Division shall pay from its own funds for any resources that it utilizes from other divisions of the Utility. 

1 This Division will maintain accounting and cost allocation procedures consistent with previous rulings of this Commission.

1 The Utility and Division must enter into a formal written Promissory Note for the $600,000.00 which is to be paid back (allegedly) over 10 years at 5.3% interest.

6. The Applicant will notify the Commission if the terms and conditions of the loan between the Utility and the Division changes.

7. The Applicant will notify the Commission if any default occurs under the note.

8. The Applicant will notify the Commission of the Division’s financial performance on no less than a quarterly basis.

9.
The Applicant will notify the Commission if  taxpayer funds are used in the operation of the telecommunications operation.

The inclusion of these findings of fact and conditions are necessary to insure that Fort Valley consumers and taxpayers are protected.

B.      To ensure that no anti-competitive practices will be tolerated, the Hearing Officer’s Recommendation should include a condition that ensures a fair, competitive environment.

One of the legitimate concerns of private enterprise is the likelihood that customers may be falsely inclined to do business with their municipality in the hopes that they will receive special treatment from the municipality because of their patronage.  This clearly would be anti-competitive.  The applicant’s witness stated that he does not object to a condition in the Order stating that the Applicant will not grant favorable treatment to any citizen or group because they are a customer of the applicant.  (Transcript p. 41, line 24 thru p. 42, line 25).  Such a disclaimer could be similar to the language contained on Georgia Natural Gas bills and advertisements which state that preference or advantage is gained with the wholesaler by using that particular marketer.  Such a disclaimer is fair and necessary in this situation.

Also, the Applicant’s testimony that it will have 100% market penetration in the education market in 2000, and 100% penetration in the municipal market by 2001, raises

questions of whether anti-competitive measures will be used.  Accordingly, the Hearing Officer should also include the following conditions on the Applicant:
1.
Fort Valley is prohibited from offering free services to any customer, including educational customers.

2. Fort Valley is prohibited from offering discriminatory pricing to any customer, including governmental entities.

3. Fort Valley shall demonstrate to the Commission that the rates for any specific customer covers at least the cost of providing the service to that specific customer.

III.
CONCLUSION.

These  conditions address the concerns raised by the staff and other parties at the hearing.  Inclusion of this language into the Hearing Officer’s recommendation would clarify the record and provide appropriate precedent for future proceedings.

This 7th day of January, 2000.
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