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RESPONSE OF GEORGIA POWER COMPANY

I.
INTRODUCTION:
GEORGIA POWER COMPANY (“Georgia Power” or  “the Company”) submits this response to the questions asked by the Georgia Public Service Commission (“Commission”) in its November 2, 1999, Procedural and Scheduling Order issued in the above referenced dockets.
 


Generally, Georgia Power agrees with the first two counts of the Robins Air Force Base (“Robins AFB”) Petition for Declaratory Judgment (“Robins Petition”).
  Specifically, Georgia Power agrees that: (1) as described in the Robins Petition, Robins AFB (and the military installations named in the Enron Petition
) may sell its “behind the meter” electrical distribution system to any interested party, and (2) the “privatization” of the “behind the meter” electric distribution system does not affect Georgia Power’s exclusive service rights to sell electricity to the base at the meter.

II.
RESPONSE TO THE SPECIFIC QUESTIONS:

Georgia Power responds to the Commission’s specific questions as follows:

QUESTION 1.  Does the Georgia Territorial Electric Act apply to the mere ownership, operation and maintenance of an electrical distribution system?
GEORGIA POWER’S ANSWER:

No, assuming that the distribution system is behind a customer’s “master meter” and provides service only to that single customer and that customer’s tenants.


The Georgia Territorial Electric Service Act (“Territorial Act”) O.C.G.A.§ 46-3-1 et seq. governs “electric suppliers”, not private parties.  An “electric supplier” is defined as “…any electric light and power company subject to regulation by the commission, any electric membership corporation furnishing retail service in the state, and any municipality which furnishes such service within the state.” O.C.G.A.§ 46-3-3(3).  Subject to certain exceptions, the exclusive right to “provide service to a premises” is granted by the Territorial Act to specific electric suppliers as defined by the Territorial Act.  See, e.g. § 46-3-5 and § 46-3-8(b).

The Territorial Act does not govern private activities “behind the customer’s meter.”  The Commission has recently ruled that an electric supplier’s relationship with the customer is established at the meter, and that the Commission does not regulate a private customer’s activities behind the meter.  See Sawnee EMC v. Georgia Power Company, Docket No. 5976-U (Sept. 30, 1997) (“the master meter case”) (currently on appeal in the Georgia Court of Appeals).  At Robins AFB, Georgia Power’s service rights under the Territorial Act extend up to, but not beyond, the customer’s meter.  Under the Commission’s ruling in Sawnee EMC v. Georgia Power Company, Georgia Power’s customer in this case is Robins AFB, the one who contracted for service and pays the bill.


In a letter dated March 8, 1999,
 from Mr. B. B. Knowles, Director of Utilities,  to Ms. Elizabeth Presenti, Contracting Officer for the Defense Energy Support Center, Mr. Knowles accurately summarized the Commission’s current interpretation: “ … [S]o long as the electric … distribution system to be conveyed is located wholly on military property and is utilized solely to serve the individual military installation, the ownership and operation of such distribution system would be considered a matter of private contract between the Department of Defense and the proposed transferee.”  Mr. Knowles was careful to note that:

 …the ‘privatization’, for purposes of this letter, refers only to the transfer or conveyance of a military installation’s infrastructure assets in conjunction with and for the purpose of the transferee providing operation and maintenance of the distribution system of such military installation.  The provision of electric … service to such military installation will continue to be governed by applicable Georgia law and regulation.

Enron and Robins both agree with this principle.  Enron Petition at ¶¶ 6, 8, and 9; Robins Petition at Count Two. 


The customer-owned “behind the meter” electric distribution system at Fort Benning has already been privatized.  Georgia Power bid on that system during the RFP process, but Flint EMC won the bid.  Flint EMC now owns and operates the Fort Benning system in a private merchant function, not in its role as an “electric supplier” as defined under the Territorial Act.  This privatization has had no effect on Georgia Power’s Territorial Act rights to serve Fort Benning.  In fact, it is precisely because the new owner of the system does not act as an “electric supplier” that the privatization is not subject to the Territorial Act.  If the transferee were to assume the role of an electric supplier, the Territorial Act would control the issue and provide the Commission with jurisdiction over the transfer.

QUESTION 2:  Does the Georgia Territorial Electric Service Act permit the USAF to select a new electric supplier for Robins AFB?

GEORGIA POWER’S ANSWER:

No.  Neither Robins AFB nor Enron assert that Robins may change its supplier and neither petitioning party seeks a ruling on that question.  In addition, both Georgia Power and Flint EMC serve portions of Robins AFB.  Georgia Power serves the Government owned portions of the base, and Flint EMC serves 24 meter locations which include the Museum of Aviation, Linwood Elementary, and the Hillside Housing area.  Robins Petition at ¶ 3.

The Territorial Act provides that a customer’s incumbent supplier has the exclusive right to continue serving that customer indefinitely.  Specifically, the law states that “every electric supplier shall have the exclusive right to continue serving any premises lawfully served by it on March 29, 1973 or thereafter lawfully served by it . . . .” O.C.G.A. § 46-3-8(b).  It can not be disputed that Georgia Power was serving the government owned portions of  Robins AFB on March 29, 1973.  Indeed, Georgia Power and its predecessor company have served Robins AFB from its inception, providing electric service in accordance with Commission regulation.  The statutory exclusive service right (and service obligation) established by the Territorial Act did not create new service rights.  The Territorial Act supplemented pre-existing franchise service rights and obligations to Robins as well other existing customers.


Nor can it be argued that Robins AFB is exempt from state law.
   There is no federal law which pre-empts the Territorial Act.  See Response to Question 5 below.  It is not an “enclave.”  See Response to Question 6 below.  During its entire existence, Robins Air Force Base has availed itself of the benefits of the system established under state law of electric utility service regulated by the Commission.  Over the past twenty years, the Department of Defense has repeatedly intervened on behalf of Robins Air Force Base in resource planning and rate proceedings at the Commission, influencing the generation resources with which Georgia Power serves its customers, urging the Commission to continue its policies of requiring that electric utility service be provided at the lowest reasonable cost, and supporting policies of deferring cost recovery and maintaining the allowed rate of return low in light of the comparably low competitive risk of regulated utility service.  See, e.g., Testimony of  Kenneth Kincel on behalf of the Department of Defense, Docket No. 9355-U (Georgia Power 1998 rate case).
   The United States military, with respect to Robins AFB, has consciously availed itself of the benefits of this regulatory system and the economies available from Georgia Power’s substantial investment in utility assets.  Under this system even remote areas of the State of Georgia are served reliably and efficiently at rates that are substantially below the national average.  Robins AFB has benefited greatly from this service relationship and enjoys extraordinary reliable service at low prices.  No one can reasonably assert that Robins AFB is not subject to the state regulatory system after it has accepted the benefits of that same regulatory system for many years.

But again, Georgia Power is careful to note that it is Flint EMC and not Robins AFB that argues to the contrary.  Robins AFB agrees with Georgia Power in Count Two that “The Georgia Territorial Electric Service Act does not permit the USAF to select a new electric supplier for Robins AFB”  and it seeks a declaration to that effect in its prayer for relief (b) at page 13 of the Petition. 

QUESTION 3:  Can the ownership, operation and maintenance of the natural gas distribution system on the Robins Air Force Base be undertaken by a concern that either is certificated by the Commission or is exempt from the certification requirements?

GEORGIA POWER’S ANSWER:

This question is inapplicable to Georgia Power. 

QUESTION 4:  Does Georgia law permit Robins Air Force base to purchase natural gas as a commodity from any marketer licensed by the Commission?

GEORGIA POWER’S ANSWER:

This question is inapplicable to Georgia Power.

QUESTION 5:   Is Commission jurisdiction preempted by 10 U.S.C. § 2688 under the Supremacy Clause of the United States Constitution?

GEORGIA POWER’S ANSWER:

No.  There are no federal laws which conflict with applicable state laws.  As discussed in response to Question No. 1 above, there is no state law which purports to preclude the “privatization” of the Robins AFB “behind the meter” distribution system.  Thus, no state law conflicts with the National Defense Authorization Act for Fiscal Year 1998, as amended, 10 U.S.C. § 2699 (West 1999), which allows military installations to “privatize” government owned, military base, distribution systems.  There is no issue of supremacy which needs to be resolved.


Commission jurisdiction over the enforcement of the Territorial Act also does not conflict with any federal law.  In fact, federal law specifically provides that federal agencies (including the military) must procure electricity consistent with state law. Congress has provided as follows:

None of the funds appropriated or made available by this or any other Act with respect to any fiscal year may be used by any department agency, or instrumentality of the United States to purchase electricity in a manner inconsistent with State law governing the provision of electric utility service, including State utility commission rulings and electric utility franchises or service territories established pursuant to State statute, State regulation, or State-approved territorial agreements . . . . 

Section 8093 Continuing Appropriations Act, Fiscal Year 1988, as amended.


Further, both the U.S. District Court and the Court of Appeals of the Eighth Circuit have noted that the intent of Congress in enacting section 8093 was to protect the investment of incumbent electric utilities providing service to federal facilities.  West River Elec. Association v. Black Hills Power and Light Co. 719 F. Supp. 1498 (D.S.D. 1989), aff’d 918 F.2d 713 (8th Cir. 1990).

Since federal law mandates consistency with state law on these issues, there is no issue of federal preemption which needs to be resolved.

QUESTION 6:  Does the "Federal Enclave" doctrine prohibit state regulation of energy distribution facilities on federal military installations?

GEORGIA POWER’S ANSWER:


No.  As shown above, there is no state regulation of  “privatized” electric distribution facilities on federal military installations.   For this reason, the Commission does not need to address the question of whether there is any federal doctrine that would stand in the way of such regulation.  But, if the Commission were to address this question of whether any of the bases at issue (Robins AFB, Ft. McPherson, Ft. Steward, Ft. Gillem, and Hunter Airfield) are federal enclaves, the answer would be: No, they are not!  Accordingly, the “federal enclave” doctrine is inapplicable to these petitions for declaratory judgment.


The federal enclave doctrine stems from Article I, section 8, clause 17 of the Constitution of the United States.  It provides that Congress shall have the exclusive power “to exercise exclusive Legislation in all Cases Whatsoever, … over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful buildings; . . .”   These areas are sometimes referred to as “enclaves.”  The federal government exercises exclusive jurisdiction over these enclaves, much as it does over the District of Columbia.  These enclaves are, in effect, federal islands surrounded by the state lands.  However, especially in the original thirteen colonies, any federal property was obtained only “by the consent of the legislature of the state” affected. Id.  It is well settled that the state, in ceding the property to the federal government, may retain the ability to enforce certain state laws and regulations on the federal lands.  Paul v. United States , 371 U.S. 245, 263-264 (1963).


For instance, any lands ceded to the federal government after 1952 were ceded pursuant to a 1952 Act of the General Assembly, a copy of which is attached hereto as Attachment “B”.   That statute clearly provides that the cession is subject to the condition that the state of Georgia “retains jurisdiction over the regulation of public utilities services in any ceded territory.”  Ga. Code Ann. § 15-303 (1952).  An earlier statute enacted in 1933 purported to cede jurisdiction over lands acquired by the federal government, but the state law was so vague and contained such broad reservations of state jurisdiction as to be ineffective in conveying any jurisdiction at all to the federal government.  See, findings by the federal office of Judge Advocate General and the Georgia Attorney General, Attachments “C” and “D” hereto.  Thus, Georgia had no effective cession statute between 1933 and 1952, and any lands acquired by the federal government during that period were not ceded to federal jurisdiction until the 1952 Act was adopted.


Based upon information and belief, land records will show that the property making up Robins AFB was acquired by the federal government between 1941 and 1959, but the only effective cession statute was the 1952 Act, which, as shown, reserved to the state of Georgia jurisdiction over the regulation of public utilities services.  Similarly, Forts Stewart and Gillem were ceded under the 1952 Act, there being no effective cession statute in effect when lands comprising those bases was acquired in 1942 (Ft. Stewart) and 1940 - 1942 (Ft. Gillem).  See, Op. Atty. Gen. U94-10, August 10, 1994.  The Court of Appeals has held that Ft. McPherson is likewise subject to state regulation of public utilities services under the 1952 Act.  Mater v. Holley, 200 F.2d 123 (5th Cir. 1952).
   We have been unable to confirm the effective cession statutes affecting Hunter Army Airfield, but based upon the record of these petitions as they now exist, there is insufficient evidence (i.e. when were the lands acquired by the federal government?) to support a finding that any of these bases are enclaves.


Moreover, there is no need for the Commission to resolve this question in order to rule on the pending petitions for declaratory judgment.  All parties agree that the “behind the meter” distribution systems may be “privatized” at the bases in question even under existing state law.  And, no party claims that any base in question can switch its existing electrical supplier at the meter. 

QUESTION 7:  Under state law, is the Commission's jurisdiction inapplicable because (a) the facilities or a successful contractor would not constitute a "public utility”; and/or (b) the operation and maintenance of the facilities do not constitute “furnishing service to the public?"

GEORGIA POWER’S ANSWER:


Yes.  The Commission’s jurisdiction is inapplicable for both reasons stated.  Under the facts presented in the pending petitions, the facilities or a successful contractor would not constitute a "public utility.”  The operation and maintenance of the facilities described in the petitions do not constitute “furnishing service to the public.” 

O.C.G.A.§ 46-2-20 and  § 46-2-21(b)(5) set forth the scope of this Commission’s authority.   The Commission has jurisdiction over “… electric light and power companies, or persons owning, leasing, or operating public … electric light and power plants furnishing service to the public.”  (emphasis added).   The critical test is whether the ownership and operation of a “privatized” distribution system is a “service to the public” when it serves only those behind a master meter.  The Georgia Attorney General has concluded that a trailer park owner who received electric energy from a territorial supplier and then re-distributed the energy to tenants of the trailer park was not governed by state law or subject to Commission jurisdiction since it was not deemed to be “service to the public.”  Ga. Op. Atty. Gen. 69-27.  Under this same analysis, one should conclude that the owner of the “privatized” customer distribution system is not engaged in “public service” such that the relationship between the privatized system and the military is one which is governed by state law or under the Commission’s jurisdiction.

In his March 8, 1999, letter to Ms. Elizabeth Presenti, Contracting Officer for the Defense Energy Support Center,  Mr. B. B. Knowles, accurately stated:

While the Georgia Public Service Commission (“Commission”) has the power to regulate the rates and practices of public utilities, the jurisdiction of the Commission is restricted to those electric … companies that serve the public.  Therefore, so long as the electric … distribution systems that you intend to convey are wholly located on military property and are utilized to serve the individual military installation, the ownership and operation of the distribution system would be a matter of contract between the Department of Defense and the transferee.  As stated in my October 20, 1998 letter, however, the provider of electric … service to the installation would continue to be determined by applicable law and Commission regulation.


…

The jurisdiction of the Commission is restricted to those electric … companies that serve the public.   While determination of whether a business operation renders such service to the public as to become a public utility is controlled by the facts of each case, if, as you state in your letter, the distribution contractor will serve only the individual military installation, the Department of Defense may elect to contract with the responsible entity of its choice.

 March 8, 1999, letter from Mr. B. B. Knowles to Ms. Elizabeth Presenti, ¶ 1 and 3.  Georgia Power agrees with these statements.

III.
CONCLUSION:
For the reasons stated above, Georgia Power agrees with the first two counts of the Robins Petition. Specifically, Georgia Power agrees that: (1) as described in the Robins Petition, Robins AFB (and the military installations named in the Enron Petition) may sell its “behind the meter” electrical distribution system to any interested party, and (2) the “privatization” of the “behind the meter” electric distribution system does not affect Georgia Power’s exclusive service rights to sell electricity to the base at the meter.  Georgia Power also agrees with Count Three of the Enron Petition, that the Commission does not have jurisdiction over the “behind the meter” privatized distribution systems under applicable state law.  Georgia Power disagrees with Counts One and Two of the Enron Petition, but those Counts seek the same relief as Count Three, but on alternative grounds.

In issuing a ruling on these petitions, if the Commission accepts the privatization of the distribution systems without claiming jurisdiction, it should declare that such privatization:

Does not affect or alter the rights of electric suppliers to serve the existing military installations at the meters where those installations currently accept service from Georgia Power;

That the owner of the “behind the meter” distribution systems do not have any right to serve any load behind the “master meter,” or to procure electricity for any load behind the meter in any way that would reduce the load which the incumbent utility would have served if the distribution system had not been privatized;

That ownership of the distribution system “behind the meter” gives the owner no rights under the Territorial Act, such as “corridor rights” or the right to claim or assert an assignment of territory based on the ownership of lines; and

That ownership of the “behind the meter” distribution system shall not cause or be the basis for a change in the “customer of record” status of the military installation.

Respectfully submitted, this 23rd day of November, 1999.
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�    Georgia Power has separately filed Notices to Intervene in each of these proceedings.





�    Georgia Power takes no position on Counts 2 and 3 of  the Robin’s Petition which relate to gas issues.





�    The Enron Petition concerns Fort McPherson, Fort Gillem, Fort Stewart and Hunter Army Airfield.  While Georgia Power agrees that these bases may “privatize” their electrical distribution systems, Georgia Power disagrees that any of these bases are “enclaves” as asserted by Enron.


�     If the Court of Appeals reverses the Commission in the Sawnee EMC v. Georgia Power Company case, and finds that an electric supplier’s rights and obligations extend beyond the master meter to the ultimate user of the electricity, then the outcome of these requests for declaratory judgment might be different than if they are decided under the Commission’s current interpretation of the law. There are numerous “third parties” taking electricity as tenants behind the military master.  These include a Burger King, a SunTrust Bank and a “Pizza Depot” at Robins AFB.  If the Court of Appeals rules that service behind a master meter is governed by the Territorial Act, then it would follow that only an “electric supplier” as defined by the Territorial Act (i.e. one governed by the Commission) could own and operate the distribution system behind the master meter.





�     A copy of this letter is attached as Attachment “A”.


�   Flint EMC seems to suggest this in its Motion to Intervene in the Robins Petition docket.  See Flint Motion to Intervene, Count Two.  But, Flint cites no legal argument or authority for its position.





�     The Department of Defense intervened on behalf of Robins Air Force Base in the 1998 rate case. Docket No. 9355-U.  See, Petition to Intervene file by the Department of Defense, and Kincel Testimony , Transcript pages 1685 - 1686. 


�    Enron disagrees with this ruling, but it remains the law as expressed by the federal courts.
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