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COMMENTS OF 
MUNICIPAL GAS AUTHORITY OF GEORGIA AND 
CITY OF WARNER ROBINS, GEORGIA 


The Municipal Gas Authority of Georgia ("Gas Authority") and the City of Warner Robins (“Warner Robins”) (collectively "Gas Authority/Warner Robins"), pursuant to the Commission's Procedural and Scheduling Order dated November 2, 1999, respectfully submits its Comments in the captioned consolidated dockets.  

BACKGROUND ON THE GAS AUTHORITY
AND WARNER ROBINS


The Gas Authority is a public corporation and instrumentality of the State of Georgia created by the General Assembly in 1987, pursuant to the Municipal Gas Authority of Georgia Act.  O.C.G.A. § 46-4-80, et seq.  The Gas Authority is the wholesale gas supplier to sixty-four municipalities in the State of Georgia that own and operate gas distribution systems to serve their citizens, inhabitants and customers.
  The Gas Authority also represents the interests of the Authority's Members in state and federal regulatory and legislative matters.  The sixty-four political subdivisions that comprise the Gas Authority provide retail natural gas service in a number of small communities and cities throughout the State.  The Gas Authority and its Members are also significant participants in the natural gas capacity release market.


Warner Robins is a municipal corporation under Georgia law that owns and operates a natural gas distribution system in Houston County, Georgia.  Warner Robins has provided natural gas services to the Robins Air Force Base in Houston County, Georgia.  


The petition filed by the United States Air Force ("USAF") in Docket No. 11276‑U, and the petition filed by Enron Federal Solutions, Inc. (“Enron”) filed in Docket No. 11463-U raise important legal issues that affects the provision of utility services not only to the Robins Air Force Base, but other military installations located in Georgia.  


Gas Authority/Warner Robins filed an intervention in this proceeding on November 10, 1999, and has requested, based on the intervention, that it be granted full party status and all rights attendant thereto.

COMMENTS


Gas Authority/Warner Robins' comments herein address two of the issues raised by the petition of the USAF in Docket No. 11276‑U.  We believe that our comments on other issues may also be adequately addressed by other parties, but if not, we will supplement these comments.  

I.
(3)
Can the ownership, operation and maintenance of the natural gas distribution system on the Robins Air Force Base be undertaken by a concern that either is certificated by the commission or is exempt from the certification requirements?  (Procedural and Scheduling Order, page 3.)


Gas Authority/Warner Robins generally agree with the position taken on this issue by USAF at paragraphs 25-30 of the petition.  However, after citing O.C.G.A. § 46-4-21, (the general certificate requirement for constructing and operating a natural gas pipeline or distribution), USAF fails to cite O.C.G.A. § 46-4-33, which provides as follows:

Notwithstanding any other statute or ordinance to the contrary, the requirements of the article for a certificate of public convenience and necessity shall apply to each and every individual and to each and every firm or corporation, whether public or private, excepting only municipal corporations and counties of this state.


O.C.G.A. § 46-4-33 provides an exemption to general certificate requirements of O.C.G.A. § 46-4-21 for municipal corporations and counties.  So, with the additional authority contained in O.C.G.A. § 46-4-33, Gas Authority/Warner Robins would generally agree with the USAF request for declaratory ruling with respect to USAF Count Three, "that ownership, operation and maintenance of the Robins AFB natural gas distribution system be made by a concern certificated by the PSC or by a concern exempt from the certification requirement."  USAF Petition, p. 13.

II
(4)
Does Georgia law permit Robins Air Force Base to purchase natural gas as a commodity from any marketer licensed by the Commission?


In Count Four, USAF requests a ruling "that Georgia law permits Robins AFB to purchase natural gas as a commodity from any marketer licensed by the PSC."  (USAF Petition, p. 13; Procedural and Scheduling Order, p. 3.)  USAF bases this request on O.C.G.A. § 46-4-153 and Commission Utility Rule 515-7-3-.02, which are discussed below.  


Gas Authority/Warner Robins does not disagree at present with the above conclusion with respect to interruptible sales service by marketers over which the Commission has previously not asserted jurisdiction.
  However, Gas Authority/Warner Robins respectfully disagree with the USAF rationale here with respect to firm commodity sales at the Base.  The Commission has general jurisdiction over gas sales in intrastate commerce
 under O.C.G.A. § 46-4-21, which provides:

(c)  As to distribution and sales in intrastate commerce, all gas pipeline systems shall be subject to the regulation and jurisdiction of the commission in all respects, including, but not limited to, rates, charges, rules, regulations, service, financing, accounts, and such other matters involving a privately owned gas public utility distribution system as are subject to the regulation or jurisdiction of the commission.

(Emphasis added.)


The Natural Gas Competition and Deregulation Act, O.C.G.A. § 46-4-150, et seq. the "Act") further addressed the Commission's jurisdiction over intrastate natural gas sales.  As noted by USAF, O.C.G.A. § 46-4-153 provides in part that:

(a)(1)  No person other than a gas company shall sell or offer to sell in intrastate commerce to any retail customer who receives primarily firm service within this state any commodity sales service or distribution service without first obtaining a certificate of authority from the commission covering the territory where such retail customer is located.

Regulations implementing the Act have been adopted by the Commission.  Utility Rule 515-7-3-.02 provides as follows:

(1)
Consistent with [O.C.G.A.] § 46-4-153, a person shall be required to obtain a certificate of authority from the Georgia Public Service Commission to sell or offer to sell natural gas in intrastate commerce to retail customers in a particular delivery group(s) who primarily receive firm service within the State of Georgia, as described  by the regulations in this Rule.  . . .

(2)
The requirements of these rules shall apply to any person who sells or offers to sell any commodity sales service or distribution service in intrastate commerce to retail customers in a particular delivery group(s) who primarily receive firm service within the state of Georgia.

(3)
Except as otherwise provided in Article 5 of Chapter 4 of Title 46 of the Official Code of Georgia Annotated, as amended, the issuance of a certificate of authority to a person by the Commission does not subject that person to the jurisdiction of the Commission under Title 46, including, without limitation, the provisions of Article 2 of Title 46 of the Official Code of Georgia Annotated, as amended.


The reason that Gas Authority/Warner Robins disagrees with the USAF rationale with respect to firm sales to Robins AFB is that it has been advised by the Commission staff that Atlanta Gas Light Company ("AGL"), the only gas company electing to become subject to the Natural Gas Competition and Deregulation Act (the "Act"), is not and has not been certificated in Houston County, where the Robins AFB is located.  Nor is Houston County located in one of the nine AGL pool groups, or delivery groups, referred to in Utility Rule 515‑7‑3‑.02.  Houston County is not on the pool group map showing the nine pool groups.  So, it appears to the Gas Authority/Warner Robins that no marketer is currently certificated in Houston County and may not be certificated under the Act and the Commission Utility Rules.  


The Gas Authority/Warner Robins submits that the overall intent of the Act was to allow marketer certification and service for firm commodity sales in areas served by a gas company electing to become subject to provisions of the article.  O.C.G.A. § 46-4-154.  As noted above, since Houston County appears to be a county in which AGL has not been certificated, and even though AGL has elected to become subject to the provisions of the Act, there is no legal basis, or mechanism, for marketers to become certificated  to serve in Houston County.  The Commission addressed a similar issue earlier this year in a letter request by United Cities Gas Company related to the privatization of gas facilities at Fort Benning, Docket No. 10613-U (filed March 22, 1999).  In a letter from Chairman Wise to the Georgia Congressional [Delegation] posted on the Commission web site, the Chairman stated:

Although exclusive jurisdiction in and over lands acquired by the federal government is ceded to  the United States for most purposes, the state of Georgia is not totally divested of all jurisdiction as it pertains to such lands.  Georgia law expressly provides that the state retains jurisdiction over the taxation of private property and "the regulation of public utility services in any ceded territory."  See O.C.G.A. § 50-2-23.  (Emphasis added.)  Within its boundaries, the manner in which natural gas is distributed has long been the subject of regulation by the Georgia Public Service Commission.  More specifically, state law prohibits the construction or operation of any pipeline or distribution system (or any extension thereof) for the transportation, distribution, or sale of natural or manufactured gas without first obtaining from the Commission a Certificate of Public Convenience and Necessity.  See O.C.G.A. § 46-4-21(a).  Since March 7, 1957, United Cities has been the exclusive holder of such a Certificate in Columbus, Georgia, where Fort Benning is located.1  This Certificate grants United Cities the exclusive right to provide gas distribution service to all of Muscogee County and portions of Chattahoochee and Harris Counties.2  Since Fort Benning is located in portions of Muscogee and Chattahoochee Counties, the Certificate of Public Convenience and Necessity granted to United Cities by the Commission in 1957 clearly authorizes it to serve as the sole natural gas provider to this military installation.

1
United Cities was issued this Certificate of Public Convenience and Necessity in Georgia Public Service Commission Docket No. 1106-U.

2
United Cities' service area is not subject to competition pursuant to the "Natural Gas Competition and Deregulation Act," which is set forth in O.C.G.A. § 46-4-150 et seq.  The same holds true for the state's 83 municipal gas providers, which are not open to competition or deregulation pursuant to state law.
(Emphasis added.)  So, carrying forth the Commission's rationale in Docket No. 10613-U, firm sales in a non-AGL certificated area is "not subject to competition" pursuant to the Act.


Houston County is currently served by two municipal gas distribution systems, including Warner Robins and Perry.  The Act excludes the municipal systems from the Act and the municipal systems are also exempt under O.C.G.A. § 46-4-3 and Ga. Const. art. 3, § 6, para. 5(d).  In the Act, at O.C.G.A. § 46-4-164, it provides as follows

Nothing in this article shall be deemed to apply or impose requirements not otherwise existing on gas distribution companies owned by any county, municipality, other political subdivision, or governmental authority of this state; nor are the provisions of this article intended to increase or decrease the authority and jurisdiction of the commission with respect to the distribution, sale, or transportation of gas by any county, municipality, other political subdivision, or governmental authority of this state.  Nothing in this article shall be construed to limit or otherwise affect the existing powers of municipal corporations or other political subdivisions of this state relating to the granting of franchises or the levying or imposition of taxes, fees, or charges.


Gas Authority/Warner Robins submit that the Robins AFB and the remainder of Houston County already receive adequate and reliable firm gas service from municipal suppliers.  These suppliers maintain adequate pipelines and distribution systems to meet the volume of demand for such gas, are financially able to do so, maintain adequate gas supply, and service by another supplier(s) would negatively impact (shift costs) these existing suppliers, such as was the case in United Cities.  (See O.C.G.A. § 46-4-25, setting forth factors the Commission must consider in granting a certificate of public convenience and necessity under O.C.G.A. § 46-4-21(a) to United Cities, which, as noted above, was the basis for the Commission stating that Fort Benning was to remain a gas sales customer of United Cities.)


Accordingly, Gas Authority/Warner Robins disagrees with the USAF conclusion as to its Count Four, and requests that the Commission deny this request for declaratory ruling, and hold that firm service to the Robins AFB and the remainder of Houston County may not be supplied by a certificated marketer.


This _______ day of November, 1999.

Respectfully submitted,

L. Clifford Adams, Jr., General Counsel (#003700)

Peter M. Degnan (#216150)

Robert J. Middleton, Jr. (#504915)

Attorneys for the Municipal Gas Authority of Georgia

Alston & Bird LLP

One Atlantic Center

1201 West Peachtree Street

Atlanta, Georgia  30309-3424

(404) 881-7000

James A. Elliott, Jr. (#224237)

Attorney for the City of Warner Robins, Georgia

Post Office Box 1488

Warner Robins, Georgia  31099-6944

(912) 929-1120
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CERTIFICATE OF SERVICE

This is to certify that I have this day served a copy of "COMMENTS OF MUNICIPAL GAS AUTHORITY OF GEORGIA AND CITY OF WARNER ROBINS, GEORGIA" upon the parties on the Secretary's official service list in this matter by causing same to be delivered to the parties by United States mail.

This ______ day of November, 1999.

Robert J. Middleton, Jr. (#504915)

� The Gas Authority's Members include:  Adairsville, Adel, Americus, Ashburn, Bainbridge, Blakely, Bowman, Buford, Byron, Cairo, Camilla, Claxton, Cochran, Colquitt, Commerce, Covington, Crawfordville, Dawson, Doerun, Donalsonville, Douglas, Eatonton, Edison, Elberton, Fitzgerald, Grantville, Greensboro, Hartwell, Hogansville, Lafayette, Lawrenceville, Louisville, Lumpkin, Madison, Meigs, Millen, Monroe, Monticello, Moultrie, Nashville, Ocilla, Pelham, Perry, Quitman, Royston, Social Circle, Sparta, Statesboro, Sugar Hill, Summerville, Sylvania, Thomasville, Thomson, Tifton, Toccoa, Trion, Unadilla, Union Point, Vienna, Warner Robins, Waynesboro, West Point, Winder, and Woodland, Georgia.


� Today, Warner Robins provides certain firm commodity sales service to Robins AFB, but a majority of the gas load at Robins AFB is being served by Peachtree Natural Gas as interruptible service, but we understand the Commission has not asserted jurisdiction over those sales even though the gas goes through AGL's system.  


�Subject to the exclusion for municipalities in O.C.G.A. § 46-4-33, and the Georgia constitutional prohibition on regulation of municipal utilities, Ga. Const. art. 3, §  6, para. 5(d).  
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