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Q.   Please state your name, profession,  and business location.
  My name is Patty Durand and I am founder and president of Cool Planet Solutions LLC which is a consultancy specializing in consumer engagement with energy and grid modernization. I am also a candidate for the Georgia Public Service Commission. My business is located online and my residence is Conyers, Georgia. 
Q.  On whose behalf are you testifying?
CONCERNED RATEPAYERS OF GEORGIA, (CRG).  CRG is a non-profit advocacy group focused on promoting sound public policy that protects utility customers and seeks to lower the cost of regulated services. 
Q.  What is the purpose of your testimony?

After 14+ years of construction on Vogtle 3 & 4, the project is coming to its conclusion.  Unit 3 is now operational. Unit 4 has been delayed once again and is now scheduled in 2024.
As dictated in previous VCM hearings, this “prudency review process” is designed to provide a comprehensive and objective analysis to determine how Vogtle’s multibillion cost overruns should be allocated between the company and customers.

The Stipulation agreement published on 8/30/23 between GA Power and the PSC staff, agreed to by some intervenors, is inconsistent with this directive. The parties agreed to allow GA Power to recover $7.56 B in capital costs plus $3.5 billion finance costs for a total of $11 billion. This testimony will outline reasons for our strong disagreement, and will explain why this is a very bad deal for customers. Furthermore, the stipulation undercuts the prudency review that was promised over and over again by commissioners when cost overruns became extreme and they were asked to rein in costs. 
Finally, CRG and most intervenors were once again excluded from any participation in or knowledge of this “agreement”, which is literally the definition of a backroom deal.  
Q.  Ms. Durand, please summarize your educational background and professional experience. 
A.
I received a Bachelor of Science degree in Business from Virginia Commonwealth University in Richmond, Virginia in 1988, and a Master of Science in Business in 1993 from the College of William and Mary in Williamsburg, Virginia.  I worked for three years as a regulatory compliance agent with the Virginia Alcoholic Control Board, and 10 years in various roles in Information Technology before entering the field of environmental advocacy and energy research. Prior to the recent founding my consultancy, Cool Planet Solutions, for 10 years from 2010-2020 I served as President and CEO of the Smart Energy Consumer Collaborative. In that role I was responsible for conducting research studies on consumer and grid modernization, because by all accounts the electric grid was changing rapidly while few people in the energy industry knew much about what consumers knew and wanted in a future in which they were active participants. In addition to conducting research, we also directly educated consumers on the topic of grid modernization and energy through newsletters, videos, social media, infographics, and the like.  During my role at SECC I had occasion to attend workshops or seminars at over a dozen state commissions where I presented consumer research to commissioners interested in expanding consumer participation in energy, and I presented consumer research at least three NARUC (National Association of Regulatory Utility Commissioners) meetings and two NASUCA (National Association of State Utility Consumer Advocates) meetings.  In addition, I attended between 10 and 20 energy conferences annually in which I presented energy research content to professionals in the energy industry on the topic of consumers. In addition, I have spoken before the Georgia Public Service Commission at least six times, and presented consumer research findings to commissioners outside of formal hearings at least twice.
Q.  Have you included a bio? 

No. A bio is not necessary because my previous description is comprehensive.  

Q.  Ms Durand, have you previously testified as an expert witness before this Commission?

No.  However, I have testified as a public witness numerous times.

Q.  What were some of the key points you stated as a public witness?
1. During the Fuel Cost Overruns proceeding this past May I asked commissioners to follow the recommendations of expert witnesses Brent Alderfer and Jeremy Kalin, Georgia Association of Manufacturers’ Clay Jones, and their own PSC staff represented by Mr. George Brown, to expand the recovery period from 3 years to 5 years in order to reduce the harmful bill impacts of a $2.1 billion rate increase. 
2. During the 2022 rate proceeding hearings, I asked commissioners to adopt net metering and remove excessive fees for community solar. I spoke a second time to ask that commissioners disallow the rate increase, and also asked that they repeal the falsely named and predatory “Smart Usage” rate plan which is harming low-income people.
3. During the 2019 rate proceeding I presented research from the Smart Energy Consumer Collaborative and RAP- the Regulatory Assistance Project, to commissioners that demand charges harms low-income and vulnerable populations by assessing a regressive, large monthly fee that residential consumers are unable to avoid.
Q.  Why do you state this Stipulation agreement is a bad deal for the ratepayer? After all,  some intervenors did agree to this stipulated agreement?
All of the parties began their analysis based on VCM 17’s  conclusion that a capital cost of $7.3 billion was appropriate. They seem to view this $7.3 billion as the minimum that GPC is entitled to recover based on a previous commission decision. If that is the standard, a $7.56 billion settlement appears reasonable. But it is not reasonable.
Why is it not reasonable?
Throughout years of cost overruns and dozens of VCM (Vogtle Construction Monitor) filings and hearings, and during media interviews and statements, commissioners said repeatedly that they would not review costs or cost overruns at interim points of the project because they would do so at the prudency hearings to be held at the end point of this project.

We are now at this end point, and instead of conducting the thorough review that was promised and is owed to the people of Georgia, the commission has collapsed the normal rate proceeding timeframe of 180 days to 90 days, signaling their intent to sign the stipulated agreement without the full prudency review they committed to.

Furthermore, the prudency review must start at the beginning of the project, not at some mid-point, such as the stipulated agreement signed by commissioners in 2017, because even at that time commissioners strongly and repeatedly stated that all costs and cost overruns would be reviewed during prudency hearings. 
The starting point for review of Plant Vogtle’s costs should include everything in excess of the original $6.1 billion budget which is the amount at certification. That was the commitment then, that commitment was reiterated repeatedly throughout, and should be the commitment now.
How would you start the review process?
By examining historical & current VCM cost data, as documented in the following charts. Note that this data represents only GPC 45.7% share of the project cost. Including the missing 54.7% costs of the project and updating to current date, costs exceed $35 billion. This data is 6 months old and documents costs at an older, incorrect value of $33 billion. 
PROJECT SCHEDULE & COST- 

Kennedy Associates-  Schedule & Cost History   [includes Toshiba rebate]
	
	Certification
	VCM 28
	Overrun
	Overrun

	
	($ billion)
	($ billion)
	($ billion)
	Percent

	Construction / Capital
	$4.418
	$11.646
	$7.228
	164%

	Financing
	$1.695
	$3.504
	$1.809
	107%

	Total
	$6.113
	$15.150
	$9.037
	148%



Source:  Kennedy Assoc. VCM 28 testimony (Table 1).  

GPC - Schedule & Cost History  [excludes Toshiba rebate]
	
	Certification
	VCM 28
	Overrun
	Overrun

	
	($ billion)
	($ billion)
	($ billion)
	Percent

	Construction / Capital
	$4.418
	$10,200
	$5,782
	131%

	Financing
	$1.695
	$3.504
	$1.809
	107%

	Total
	$6.113
	$13,704
	$7,591
	124%



Source:  GPC Prudency testimony p.10,  Vogtle cost = $10.2 B, VCM 1&28  budgets 
Q.  What does the cost data tell us?
Despite promises and assurances by GA Power and their vendors that costs could be controlled, nuclear construction costs were once again uncontrollable. GA Power’s share of Vogtle’s costs more than doubled from $6.1 B to $13.7 B as seen above. This is unacceptable. What caused this? We cannot know without a thorough prudency review. 
Note that total cost overruns for all partners are around $18 billion. The tables above only reflect Georgia’s Power’s 45.7% share. Taking into account all financial expenditures including partners, cost overruns for Vogtle 3 & 4 are at a stunning $18 billion, which is more than twice the cost overruns of Vogtle 1 & 2 at about $8.2 billion. 
Reviewing the causes for these record-setting figures is why a through prudency hearing is necessary and very, very important. 
Q.  What promises did GA Power make regarding Vogtle’s costs?

In addition to the budgets and testimony presented to the Commission for certification that costs would be controlled, that this time was different because of modular construction and streamlined permitting, there were two articles published affirming GPC/SN’s commitment and ability to control Vogtle’s cost.
, 
.  They could not have been more wrong.
Q.  How does the stipulation impact GPC’s total Vogtle cost?
Applying the stipulation reduction of $2.63 billion to GA Power’s budget (net of the Toshiba parental guarantee reduction), Vogtle’s adjusted total cost for just GPC share is $11.1 billion. This is still an 82% cost overrun over the original budget of $6.1 billion. These numbers are too large for the human mind to grasp, and are of such a scale that states normally do not have access to such large sums of money. This further emphasizes why a thorough prudency review of spending is required. By failing to do so, state regulatory officials in charge of oversight for this project, fail in their roles and responsibilities to the state. 

Q. Do you agree with Staff Attorney Thomas’ assertion that this Stipulation represents major concessions by GA Power and will result in significant savings for ratepayers?
Certainly not.  While Mr. Thomas is correct in noting that capital costs of $7.562 billion is a significant reduction from the $10.188 billion ($2.63B) that Georgia Power estimates for its 45.7% share of capital costs to complete construction, this still represents a $3.4 B cost overrun from its original capital budget of $4.4 billion, or 72% over. Furthermore, by using $10.188 billion as a metric, Mr. Thomas uses his opponent’s numbers as the starting point for negotiations. That is a failure to understand how negotiations work. You don’t start with the worst possible outcome for yourself, which is your opponent’s position, and negotiate down. That is not a win. You start either with your own position, or where the parties agreed at the beginning of the agreement, and require your adversary to prove why they deserve more. That was how this whole project was structured from the beginning and recommitted to over and over again these past 14 years.
Q.  Do you agree with staff attorney Thomas’ statement, “The rigorous oversight of the construction of Vogtle Units 3 and 4 by Staff and the Commission has already resulted in billions of dollars in savings to ratepayers”? 

No. While PSC staff and consultants have consistently submitted dozens of reports documenting extensive executive and construction site management failures with Plant Vogtle, these failures have not resulted in any meaningful commission actions that have saved ratepayers money or held Georgia Power accountable. That was supposed to happen during these prudency hearings. And given that Plant Vogtle is the most expensive power plant ever built, with costs for electricity a stunning $170/MWh as shown below on page 11 of this filing, it is hard to credit that staff, commissioners, or anyone have saved ratepayers anything. 
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the $7.7 B and the $9.7 B cases, are greater than the revenue requirements for the combined
cycle unit alternative in every year in all nine of the natural gas price and CO; emission

price cases.

Q. WHAT IS THE REVENUE REQUIREMENT IN DOLLARS PER MEGAWATT
HOUR OF VOGTLE 3 AND 4 VERSUS A COMBINED CYCLE UNIT?

A. Staff estimates the total average dollars per megawatt hour revenue requirement of Vogtle

3 and 4 to be approximately $160/MWh to $170/MWh compared to $85/MWh for the

combined cycle unit based on the Mod gas $0/Ton CO; forecast.'





Furthermore, basic protections routinely afforded customers when state commissions responsibly regulate in the public interest are missing here. Where are the cost disallowances for the failures documented in staff reports? Where is the study on what went wrong? Where is the bill pay assistance that the largest rate increase in the history of the state should necessitate? Where is the customer impact study on what adding $7.56 billion will do to vulnerable families’ struggling to pay high utility bills? A customer impact study is a basic responsibility that any state commission would minimally conduct on any large rate proceeding because understanding rate impacts on customers is literally the job of a state regulatory commission. There is no more important role: otherwise, the commission cannot responsibly meet state law to set just and reasonable rates. Yet this rate proceeding for Plant Vogtle, which is the largest in the history of the state and is far from normal, has had no customer impact study ordered or even discussed. 
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46-2-71. Power of commission to allocate utility service and to alter,
lamend, suspend, or terminate existing rates, schedules, contracts,
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a.  Subject to subsection (b) of this Code section, the commission
shall have the power and authority to allocate any utility service in
such manner as it deems proper in order to protect the public health,
safety, or welfare, including for such purposes the power and
authority to alter, amend, suspend, or terminate any existing rate,
schedule, contract, rule, or regulation affecting such utility service and
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Q.  In addition to the missing cost disallowances and missing studies, what other problems does this stipulation cause all parties?

As noted by many parties, including CRG, Vogtle’s $35 billion cost is a fiscal disaster, of which no party has accepted responsibility. This includes not only GA Power, but also Southern Nuclear Company, Bechtel, and the GA PSC. Governor Purdue’s office also bears responsibility for defunding the Consumer Utility Council, which could have advocated on behalf of Georgians, and the Georgia Legislature for both its repeal of the Consumer Utility Counsel in 2011 and its allowance of CWIP (Construction Work in Progress) on bill financing charges in 2009.  In addition, the Nov 2022 PSC election has been indefinitely postponed by GA courts, which has serious consequences for ratepayers. This means voters do not have the opportunity to have their views heard at the ballot box, while commissioners are voting on the largest rate increase in the history of the state with no electoral accountability and no plans to do a full prudency review of 14 years of construction spending on a project that is billions of dollars over budget and is already seven years late. This stipulation eliminates the possibility of an examining of and responsibility for all these parties’ roles in allowing Georgia Power to build the most expensive power plant on earth, when far less expensive options were available.
Q.  Explain?

Despite Vogtle being the most expensive power plant ever constructed in the US, on page 17 of their testimony GPC states that all $10.2 B in costs were prudent, reasonable and necessary for the service of their customers. Filings from independent construction monitors repeatedly document the opposite - costs were not prudent, reasonable or necessary. For example, is an 80% failure rate on components left in fields unprotected from weather for 10 years prudent? Was “developing an unachievable plan that failed relatively quickly, then repeating the process to develop a new (and still unachievable plan)”, reasonable? Was “grossly underestimating the costs of Vogtle 3 & 4 in its filings and testimony to the commission during at least the first thirteen years of the Project”, as documented in VCM-28 Hayet-Kollen-Newsome 
, necessary? Indeed not. 
If the commission refuses to acknowledge any mistakes, either on their part or the part of Georgia Power, it continues a pattern of state commission failure to set just and reasonable rates, to hold the utility accountable for grossly incorrect cost and schedule estimates, and for causing harm to captive ratepayers. It is literally the definition of regulatory capture. 
If we don’t confront the mistakes of Vogtle we are destined to repeat them, which is a slight rewrite of the famous quote by writer and philosopher George Santayana, Those who do not learn history are doomed to repeat it.”
Stipulations- past and current
Q.  Are stipulated agreements common in GCP regulatory proceedings before this Commission?
Yes.  Over the years there have been many, and these serve the best interests of GA Power as they undercut the adversarial nature of proceedings in which the public is involved and investigations occur. In the 2019 rate proceeding, I documented that of the 41 separate decisions contained in the settlement agreement, there was only one substantive decision that favored the public interest. There was a 99% success rate for Ga Power’s positions, which is why they pursue stipulated agreements. 
Note that the Ga Public Service Commission, as with all state commissions, is structured to be a neutral party in an adversarial two-party system, much like a court of law. While stipulated agreements may not be illegal, they are unseemly, and they violate the spirit of how the state commission is structured, especially in the secretive way the Georgia PSC conducts them. 
Q.  What else is wrong with how the Georgia PSC conducts stipulated agreements?
Stipulated agreements should involve all interested parties, otherwise, it’s a backroom deal. And in this case it’s even worse: not only were most intervenors hand-selected by Georgia Power, but for the first time ever this stipulated agreement was reached prior to even any hearings taking place or any filed testimony from intervenors. This is a gross distortion of what should be taking place at the commission because such agreements ignore large amounts of evidence and silence all parties not at the negotiation table in which the stipulated agreement is discussed. 
Occasionally intervenors do agree to them, mostly after the decision was made in exchange for some small concessions that Georgia Power knows the intervenor has wanted, as was the case in this stipulated agreement.

Q.  Do you have another example of an improper Stipulation?
Yes. In VCM 16 Commissioner Wise influenced the outcome of that stipulated agreement between GPC and the PSC staff/consultants. Furthermore, he was open about it in his comments, including the press, which is why we know about it. This is clearly an ex parte violation, and resulted in litigation.
 
These clear violations received media coverage. According to the Atlanta Journal-Constitution, in an article published on December 4, 2016, reporter Matt Kempner reported on an email sent by Commissioner Wise to other commissioners that pressed his colleagues to urge staff to make a deal along parameters he had already laid out with Georgia Power.
 That was a stipulated agreement.

“Give the company leeway to increase costs 5 percent beyond current overruns. Don’t squeeze Georgia Power’s profits too much so we do not risk the perception of a punitive decision, which could harm future nuclear deployment or lead to a higher borrowing/equity cost for consumers due to a credit hit from a write-down.”
“I  (Kempner) talked to Wise about his thinking. The deal offers “a significant give-up by the company,” he said. Reaching a settlement, he assured me, is in the best interest of ratepayers and is good for the health of nuclear power. 
These statements clearly show a state commissioner siding with the regulated utility during hearings, a commitment to the most expensive energy generating source in existence – nuclear power, and a desire to accommodate Georgia Power’s credit standing to the detriment of captive ratepayers. Any credit hit write-down would certainly cost Georgia Power customers far less than the $2.4 billion in profits during construction that Commissioner Wise pushed onto consumers. 
Q.  Why do you propose to override the previous stipulations agreements approving up to $7.3 billion in Capital Costs?
They are improper and make a mockery of the entire Vogtle review process. Specifically, these agreements were secret deals, the most significant being between former Chairman Wise and former GA Power CEO Bowers in VCM 17. 
Also, three of the five current commissioners were not in office at the time of these stipulations.  They are not obligated to blindly accept them. They can and should take a fresh look at the entire process. They have yet to do so. This is not the vigorous oversight claimed by the Georgia Public Service Commissioners or Mr. Preston Thomas.
Prudency Review

Q.  What is GA Power’s standard for conducting a “Prudency Review?”

On page 13-14 of GPC prudency review testimony the Company said “we understand that the prudency standard in Georgia evaluates whether decisions and actions were reasonable under facts and circumstances that were known or should have been known at the time the decision was made, without the benefit of hindsight. Essentially, this standard asks the Commission to put itself in the shoes of the Vogtle Project managers at the time critical decisions were being made, and ask itself “what would a reasonable manager have done, and was what the Vogtle Project managers did within an acceptable zone of reasonableness”. 
It should also be noted that GPC consultants- Miller & Skaggs (Pegasus Global), repeated GPC’s definition and maintained that this standard should be applied to Vogtle’s final cost.
What is your response?

This statement is deliberately false. As CRG (and Jacobs in VCM 17) has documented before this Commission in the form of both briefs and expert witness testimony from VCM 16 forward--  this prudency agreement is not applicable to the Vogtle project.
Can you prove it?

Yes.  The GA PSC rejected GA Power’s prudency argument in the late 1980s in the Vogtle 1 & 2, Prudency case.  This  resulted in major cost disallowances by the Commission which GA Power contested in two Georgia court cases. The Company lost the first case and appealed to the  next level-   GA Court of  Appeals. GA Power lost again.

What was the GA court’s key ruling regarding dealing with multi-billion cost overruns of Vogtle 1 & 2?

The Court rejected the “Prudency Argument” as justification for passing excessive costs on to the ratepayer.  Regarding Vogtle 1 & 2--  “Excessive or unreasonable costs could result from a decision that was prudent when made, but that "[t]his determinative issue is not whether the decision to incur the costs was prudent, but who should bear such costs. Such expenditure represents an additional expense to the project, which is certainly more in the control of utility management than the ratepayers. Therefore, it is only appropriate that such excessive or unreasonable costs become the responsibility of the utility and not the ratepayer."   [GA Court of Appeals July, 1990]. 
Ibid   

Q.  Was Bill Jacobs, Vogtle’s construction monitor, aware of this decision?
Yes.  In fact, he concurred with CRG’s position and referenced this in his VCM 17 testimony (pages 30-32). It should be noted CRG publicized the court’s ruling in its VCM 15 brief and VCM 16 testimony.

Q.  Anything else?
Yes.  For the record, by 2017 every utility in the United States except Georgia power cancelled their nuclear construction projects that began in 2008-09. Reasons included steep declines in natural gas and renewable energy costs, which led to utilities and state commissions pivoting to more affordable generation solutions. How can Georgia Power’s decision to continue Plant Vogtle be a prudent decision, when all other utilities dropped their nuclear permits? As shown in “The Nuclear Option” news story broadcast by Full Measure on May 5, 2023, in which Commissioner Echols is prominently interviewed, host Sharyl Attkisson reveals that between 2007 and 2010--  30 nuclear projects were in design or construction.  By 2017 every one of them was halted except for Plant Vogtle.
  The reasons are clear: all other states preferred more affordable options, while the Georgia PSC offered no such protections.    
Q.  What are a few of the key issues in GPC’s testimony that are basically wrong?
Despite seven years of delay and $18 billion [all partners] in cost overruns, GPC maintains that all costs were necessary and prudent (page 9). Yet dozens of reports document extensive misbehavior and poor construction site and executive management. In essence, Georgia Power takes no responsibility for any of Vogtle’s problems. 
Cumulative Rate increases

In addition to the projected Vogtle cost increase, all parties must be aware of the cumulative impact on Customer rates of the following:

· 2019 Rate case = $1.8 billion

· 2022 Rate case = $1.8 billion (not a mistake, increase was same 3 years later)
· 2022 Fuel adjustment = $2 billion, 
· Vogtle Unit 3 increase = $2.1 billion,
· Coal ash clean up=  $7.1 + billion
These cumulative rate impacts exceed $15 billion and do not even include the $5.68 billion for the remainder of Unit 4 costs and cost overruns this stipulated agreement seeks. These rate increases are so extreme they are best captured in a graphic to show the full scope:
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Note that this graphic does not include coal ash cleanup costs which have not been approved. Even without that $7 billion (minimum) cost, Georgia Power customers are facing an unprecedented $62.76/month – a month! – increase for the average 1000 kWh electric bill. This is an enormous increase and will be devastating to many customers. 
Q. This stairstep graphic depicts the last two rate increases but does not go further back than 2019’s rate proceeding, which impacted bills beginning in 2020. How will this stipulation’s increases add to rate impacts that customers have experienced during collection of the NCCR bill riders? 
Between 2010 and 2022 Georgia Power’s residential rates have increased a stunning 57 per cent, 25.3 points above inflation over that time, depicted in this table: 
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Q.  Has GPC or the Commission addressed the cumulative impact of all these cases on the ratepayer?

No, they have not. Not only has the cumulative impact been ignored by both GPC and the commission, it has been ignored by staff and consultants. As a result there has been no customer impact study on either individual rate increases or cumulative rate increases, and therefore no bill assistance actions are suggested or discussed that such a study would identify as necessary. It is unconscionable that this  commission would not approve cumulative rate impacts of this magnitude with no impact study on Georgia Power customers. Furthermore, it is unconscionable that this commission would approve the largest rate increase in the history of the state of Georgia without a comprehensive prudency review and customer impact study.
Sunk Cost Fallacy & Regulatory Capture
Q.  What is Sunk Cost Fallacy?

Sunk Cost Fallacy--  [CRG VCM 20/21 testimony p. 13]
Sunk Cost Fallacy is when someone pursues an inferior alternative merely because they have invested significant, but non-recoverable, resources in it. Sunk Cost Fallacy represents a striking violation of rational decision-making.   

Q.  Is this Commission a victim to Sunk Cost Fallacy regarding Vogtle?
Yes.  None more so than Commissioner Echols who was quoted in an AJC article (Dec 2017) titled--  Do we want to leave that stuff (Vogtle) rusting until Jesus comes, a favorite saying of his that he repeated on September 4, 2023 in a television interview with WRDW reporter Richard Rogers at minute 1:16.
 Commissioner Echols also published an op-ed piece in the Wall Street Journal on August 17, 2017 Why Georgia Sticks with Nuclear Power, advocating for Vogtle’s completion, regardless of cost.
  And he personally lobbied Energy Secretary Rick Perry for federal funds for Vogtle.
 His stated view is that Georgia has invested too much to stop, which is a well-known logical error that is the definition of Sunk Cost Fallacy. Commissioner Echols demonstrates a failure to understand that allowing a project to go $18 billion over budget is worse than stopping a project that has gone $12 billion over budget, and taking that difference in risk, in Vogtle’s case, $6 billion, and using less than $6 billion to pay for equivalent energy of two of Plant Vogtle’s output. 
Q.  What is Regulatory Capture?

Regulatory Capture refers to an imbalance of focused resources devoted to achieving a particular policy outcome.  Regulated organizations, including public utilities, with a high-stake interest in a regulatory decision are motivated to focus their extensive resources in achieving their desired results.  Conversely, members of the public will often ignore it, or those that challenge them, are often overwhelmed by the political and financial strength of these organizations.

The objective is  for the regulated entity to "capture" or influence the staff and/or agency leaders, so that their desired policy outcomes are adopted and implemented.
Regulatory capture is a risk to which an agency is exposed by its very nature. This suggests that a regulatory agency should be protected from outside influence as much as possible.  A captured regulatory agency has the potential to be worse than no regulation because it wields the authority of government.

Q.  Has this happened with GA Power?

Yes. This became their strategy in the 1990s after Vogtle 1&2’s $8 billion cost overruns and disallowance from recovery. GA Power has considerable influence in this state with the legislature, former and current Governors, commissioners, and others due to extensive campaign contributions.  GA Power has been successful in achieving their desired  policy and financial results. 
Q.  Any examples of Regulatory Capture impacting policy?

Yes.  
1. Apparently there is a rule that if the PSC rejects GPC’s plan, the Commission must submit a substitute plan within six months. That makes no sense and is probably illegal.  
2. The timely defunding of the Consumer’s Utility Counsel just as the Vogtle project began, a long-term policy goal of the Georgia Power. While the commission did not repeal the Consumer Utility Counsel, once the legislature repealed the CUC, commissioners approved Plant Vogtle’s Units 3 and 4 with no consumer protections that they strongly encouraged to adopt by staff, energy experts, and intervenors. 

3. Once the Georgia legislature approved  the NCCR riders for Vogtle in 2009, the commission had control of how it was applied. A clear demonstration of regulatory capture is seen in Georgia Power’s continuing to collect this rider long after their missed 2016 commercial operation date. The NCCR collections continue to take place even now, despite Georgia Power being seven years late in delivering the project and despite documentation of extensive mismanagement of this project on file at the commission. The failure of commissioners to suspend NCCR collections has allowed GA Power to collect billions of dollars in excess profits from the delays 
Q: What other evidence of regulatory capture exists?

There is extensive evidence that the Georgia’s PSC is in regulatory capture besides Plant Vogtle. Commissioner Echols’ essays and social media posts clearly depict regulatory capture by the way he advocates for Georgia Power but says little about consumers or the public interest. Commissioner Echols conflates himself with Georgia Power with his word choices by writing about “our customers” when referring to Georgia Power customers, and saying things like “we built” when referring to Georgia Power’s construction activities.

Commissioner Jason Shaw wrote an AJC essay extolling the virtues of natural (methane) gas just two months before a $2 billion gas fuel surcharge rate proceeding, violating state law that mandates commissioners remain neutral parties to rate proceedings.
Q: What have been the impacts Georgia Power’s regulatory capture of the Georgia Public Service Commission?

There have been two:

1. Georgia Power keeps making energy forecasts that seem logical -- that a growing economy and population mean growing energy demand. But the record shows that not to be true. Advances in lighting, building and appliance efficiency are among the reasons why electricity sales remain flat in Georgia. In fact, according to data from the Energy Information Administration (EIA.gov), between 2007 and 2022 Georgia Power’s megawatt hour sales showed no growth, yet they have given the Ga PSC years upon years of projection for future growth that never materialized but which were used to authorize building more capacity. The Ga PSC does not hold Ga Power responsible for its wildly exaggerated growth projects and this allowed Ga Power to expand their rate base 50% over a 15-year period with no growth taking place in that period. This is a clear demonstration of regulatory capture. 
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Retail Rate Retail Sales

Base ($ Billion) (TWh)
2007 11.21 86.08

2008 14.11 84.30
2009 * 81.35
2010 14.47 87.16
2011 14.31 84.30
2012 15.24 81.74
2013 15.79 81.18
2014 15.42 83.74
2015 16.01 83.80
2016 16.5 84.87
2017 17.54 82.40
2018 17.74 85.49
2019 19.11 84.70
2020 20.77 80.81
2021 21.65 82.94
2022 23.19 85.96

% Inc. 2014-2021 50.3% -1%

Year

*filing not available
Retail rate base from Ga PSC ASR reports
Retail sales figures from EIA 861: https://www.eia.gov/electricity/data/eiag61/





2. Every utility’s goal is to increase their rate base, which is the total value of a utility’s assets. The larger the rate base, the more profits they earn. Prior to Plant Vogtle, Georgia Power’s rate base was valued at $24 billion. In the stipulated agreement under consideration now, if approved, Georgia Power will add $11 billion. This is an astonishing 46% increase for only additional 7.5% capacity expansion.  The idea that a state regulatory authority would approve an $11 billion rate base expansion for just 1,050 megawatts of energy is a clear failure to regulate in the public interest and demonstration of classic regulatory capture. 
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Year

Rate Base

& Billion) Expansion | Capacity (MWs) | Expansion
2022 | 23.19 13,587
2024 34.17 @ 14,608 51%

Source: rote base ASK fings; Vogtie tpuloted o





There is still time to make this right.
Does this commission address the pain of high utility bills expressed by public witnesses?
No. This commission rarely, if ever, speaks about the pain of public witnesses or impacts of rate increases on customers. For example, a public witness, 77-year-old Annie Stephens, recently asked how the Commission thought the residents of Burke County would be able to absorb electricity rate increases for the expensive project.  “How do y’all think that we are going to be able to pay the light bills?” she said. 

Commissioner McDonald falsely asserted that the power produced by the Unit 3 and 4 reactors will be among the cheapest and cleanest in the state, and compared Vogtle to buying a new car for better mileage. “You’re going to be saving on the fuel costs but you still have to pay for the car,” he said. This makes no sense. When one buys a car, a slight savings on better fuel economy does not overcome the purchase cost of a new vehicle. There is no evidence in any PSC filing over the 14 years of this project that asserts any savings to customers: quite the contrary.  The sad irony is that none of the Commissioners expressed any concern about GA Power’s multi-billion-dollar mistakes and the pain it inflicts on people. After all these years, this Commission still refuses to even acknowledge, much less criticize, Georgia Power’s dismal financial management of the Vogtle project. As Commissioner McDonald implied, the customer, no matter how poor, is expected to pay for it. This is especially concerning because in 2022 over 240,000 Georgia Power customers were disconnected from service because they could not afford their electricity bill, approx. 10% of their residential base. We do not know how large an increase in residential disconnections will occur if this $7.56 billion stipulation is approved,  yet that information is calculable as part of a customer impact study.

We note that none of the Georgia Public Service Commissioners are Georgia Power customers. The only exception is Commissioner Fitz Johnson who rents a one-bedroom apartment in Fulton County to be eligible for his appointed seat, while keeping his family and real home in Cobb County where he pays Cobb EMC for his electricity service. Georgia’s Electric Membership Cooperatives celebrate that they are managed by those they serve. They would never allow a non-member on their board of directors or any leadership role. Yet critical decisions impacting Georgia Power’s 2.7 million customers are made by Electric Membership Cooperative customers not impacted by those decisions.
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FINDINGS & RECOMENDATIONS

Findings:
We reach two findings based on the discussion above:
1. The Georgia Public Service Commission should disallow Georgia Power from recovering anything above the original certified cost of $6.1 billion, as shown in this table, seen on  page 6 in this filing. 

	
	Certification
	VCM 28
	Overrun
	Overrun

	
	($ billion)
	($ billion)
	($ billion)
	Percent

	Construction / Capital
	$4.418
	$10,200
	$5,782
	131%

	Financing
	$1.695
	$3.504
	$1.809
	107%

	Total
	$6.113
	$13,704
	$7,391
	124%



 Source:  GPC Prudency testimony p.10,  Vogtle cost = $10.2 B, VCM 1&28  budgets 
Note that the $7.3 billion “starting point” of the stipulated agreement is only for capital expenses and does not include financing costs. Adding financing costs brings the total added to the rate base $11.1 billion if approved. But again, these are not the correct numbers to begin negotiations. 

2. The Georgia Public Service Commission should cancel the current set of prudency hearings which have been collapsed from the normal 180 days to just 90 days, and reschedule them to be the comprehensive prudency review that was promised throughout this project. 

Additional Recommendations:
1. November 8 marks one year since the 2022 election and Georgia's voters are still waiting to vote for two Public Service Commission (PSC) seats occupied by one unelected commissioner and one commissioner whose term expired 12/31/22. Commissioner Fitz Johnson was appointed to fill an unexpired term on the PSC. That unelected commissioner is still serving and voting today. It is unprecedented in Georgia history for an expired appointed term to be extended by court order. Georgia voters have a right to elect their Public Service Commissioners, especially before they vote on the largest rate increase in Georgia’s history – one that will burden consumers for 60 years. The Ga PSC should defer voting on the Vogtle decision until after the election, or at least, suspend the two commissioners from further PSC business whose seats have not been affirmed by voters. This is especially true given that this project is seven years late. What is the rush?  No commissioner whose term has expired should be making these prudency decisions, especially someone as biased as Commissioner Echols towards nuclear energy. 
2. The Georgia Public Service Commission should conduct a customer impact study to gain an understanding of how the largest rate increase in the history of the state, $7.56 billion, impacts customers before approving this stipulated agreement. The impact study should include the $13 to $15 billion cumulative rate increases that have already taken place or are likely to take place soon, such as for the coal ash cleanup.

Q:  Does this conclude your testimony?

Yes
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