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May 6, 2021

Mr. Reece McAlister

Executive Secretary

Georgia Public Service Commission
244 Washington Street, S.W.
Atlanta, Georgia 30334

RE: Verification of Expenditures Pursuant to Georgia Power Company’s Certificate of Public
Convenience and Necessity for Plant Vogtle Units 3 and 4, Twenty-fourth Semi-annual
Construction Monitoring Report; Docket No. 29849

Dear Mr. McAlister:

Enclosed for filing with regard to the above-referenced proceeding is the Response of
Georgia Power Company to Concerned Ratepayers of Georgia’s Motion to Compel.

Please call me at 404-885-3475 if you have any questions.

Ay

Steven J, ewitdon




STATE OF GEORGIA

BEFORE THE
GEORGIA PUBLIC SERVICE COMMISSION

In Re:

Verification of Expenditures Pursuant

to Georgia Power Company’s Certificate

of Public Convenience and Necessity for
Plant VVogtle Units 3 and 4, Twenty-fourth
Semi-annual Construction Monitoring Report
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RESPONSE OF GEORGIA POWER COMPANY TO
CONCERNED RATEPAYERS OF GEORGIA’S MOTION TO COMPEL

Georgia Power Company (“Georgia Power” or the “Company”) hereby files its Response
in opposition to the Motion to Compel filed by Concerned Ratepayers of Georgia (“CRG”) on
April 26, 2021 (“Motion to Compel”). The Commission should deny the Motion to Compel for
the reasons stated below.

l. BACKGROUND

On March 25, 2021, CRG filed a data request in Docket No. 29849. On April 23, 2021, the
Company filed a response letter explaining that CRG does not have discovery rights in this
proceeding and, therefore, Georgia Power is not obligated to respond to CRG’s discovery request.
As explained by Georgia Power in that letter, only the Georgia Public Service Commission
(“Commission”), through its Staff, has discovery rights in this proceeding pursuant to O.C.G.A. 8§
46-2-57. On April 26, 2021, CRG filed the Motion to Compel disagreeing that only the
Commission’s Staff has discovery rights, claiming that the Commission’s March 23, 2021
Amended Procedural and Scheduling Order (“PSQO”) did not exclude intervenors from conducting
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discovery, and declaring an entitlement to discovery as a long-term participant in these
proceedings.
1. ARGUMENT

A. The Commission, not Intervenors, has Responsibility for Discovery.

The Georgia Administrative Procedures Act (“APA™)! does not provide a basis for
discovery for intervenors such as CRG. The APA does not deprive participants of discovery;
rather, through the APA, the Georgia legislature has vested the responsibility for conducting
discovery in the hands of the administrative agency. Therefore, in a proceeding before the
Commission, the Commission itself is vested with the responsibility for discovery. Georgia courts
have recognized that discovery rights in administrative proceedings are outlined by the APA, and

differ from the discovery rights found in Georgia’s Civil Practice Act. See Georgia State Bd. of

Dental Exam’rs et al. v. Daniels, 137 Ga. App. 706 (Feb. 18, 1976) and Georgia Bd. of Dentistry

v. Pence, 223 Ga. App. 603 (Nov. 19, 1996).

B. Discovery before the Commission is limited by the Georgia legislature.

While the Commission has been vested with the responsibility for discovery, this authority
is not without limit. Except for the two limitations described in Section C below, the Georgia
legislature has limited discovery before the Commission to the Commission Staff and its agents.
In relevant part, O.C.G.A. 8 46-2-57(a) provides as follows:

(@) In any case pending before it, the commission, in addition to its now existing

authority to do so, is authorized to issue an order permitting its employees and

agents to take depositions and otherwise obtain discovery of any matter, not

privileged, which is relevant to the subject matter involved in the investigation,

proceeding, or petition before the commission, in the same manner prescribed in
Chapter 11 of Title 9 for discovery in civil actions.

10.C.G.A. §§50-13-1 et. al.
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O.C.G.A. § 46-2-57(a) authorizes the Commission through its employees and agents (i.e. Staff) to
obtain discovery of any non-privileged matter that is relevant to the subject matter of an
investigation, proceeding, or petition before the Commission. Consistent with its statutory rights,
the Commission authorized its Staff, and no other party, to issue discovery in this case as clearly
stated in the PSO. CRG is neither an employee nor agent of the Commission and is not a member
of Commission Staff. Therefore, CRG is not entitled to discovery in this proceeding. CRG’s
disagreement that only the Commission Staff has discovery rights is nothing more than a statement
of opinion that blatantly ignores the plain reading of O.C.G.A. § 46-2-57(a). Accordingly, Georgia
Power has no legal obligation to provide a substantive response to CRG’s request for information
and the Company declines to do so voluntarily.

C. The current proceeding does not fall into the limited class of cases where the
Georgia legislature or Commission have granted intervenors discovery rights.

Except in two limited scenarios, intervenors do not have general discovery rights in
proceedings before the Commission. Pursuant to O.C.G.A. § 46-2-57(a), intervenors granted party
status in gas company rate cases are granted discovery rights. Similarly, pursuant to O.C.G.A. §46-
2-26(d), formal intervenors in utility fuel cases have the right to examine all records used in
preparing the testimony and exhibits of the utility, which is a form of limited discovery rights.
Outside of these two limited, enumerated situations, intervenors do not have general discovery
rights in proceedings before the Commission. The Vogtle Construction Monitoring proceeding is
neither a gas company rate case nor a fuel cost recovery proceeding. Therefore, CRG is not entitled

to discovery rights in this proceeding.
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D. The Commission does not have the authority to grant the Motion to Compel.

Except as authorized in O.C.G.A. § 46-2-57(a) as described herein, the Commission does
not have the authority to grant discovery rights in this proceeding. The Commission has only such
powers as the Georgia legislature has expressly, or by fair implication, conferred upon it. Georgia

Power Co. v. Georgia Public Service Commission, 85 S.E.2d 14, 211 Ga. 223 (1954). The Georgia

legislature has not conferred upon the Commission the authority to grant discovery to parties or
persons other than its employees or agents. Therefore, absent such legislative authorization, the
Commission does not have the general or specific authority to grant CRG’s Motion to Compel.
I1l.  CONCLUSION

Except in the limited circumstances noted above, neither of which applies here, Georgia
law does not grant intervenors discovery rights in proceedings before the Commission and the
Commission cannot grant such a right or compel discovery without legislative authorization to do
s0. Georgia Power respectfully requests that the Commission deny CRG’s Motion to Compel in

this proceeding.
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Respectfully submitted, this 6th day of May 2021.

An s

Kevin C. fGreene
Steven JJHewitson
Allison W/. Pryor

Attorneys for Georgia Power Company

TROUTMAN PEPPER HAMILTON SANDERS LLP
Bank of America Plaza

Suite 3000

600 Peachtree Street N.E.

Atlanta, GA 30308-2216

(404) 885-3000
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a copy of the within and
foregoing RESPONSE OF GEORGIA POWER COMPANY TO CONCERNED
RATEPAYERS OF GEORGIA’S MOTION TO COMPEL IN DOCKET NO.
29849 upon all parties listed below via electronic service or by hand delivery and

addressed as follows:

Reece McAlister

Executive Secretary

Georgia Public Service Commission
244 Washington Street, SW
Atlanta, GA 30334
reecem@psc.state.ga.us

Preston Thomas

Georgia Public Service Commission
244 Washington Street, SW
Atlanta, GA 30334
pthomas@psc.state.ga.us

Steven Prenovitz

4295 Amberglade Court
Norcross, GA 30092
scprenovitz@gmail.com

Ben J. Stockton, Executive Director
Concerned Ratepayers of Georgia
2305 Global Forum Blvd., Suite 912
Atlanta, GA 30340
encomanagerl3@gmail.com

Jim Clarkson

Resource Supply Management
135 Emerald Lake Rd.
Columbia, SC 29209
jclarkson@rsmenergy.com

Kurt Ebersbach

Jillian Kysor

Nicha Rakpanichmanee

Southern Environmental Law Center
Ten 10" Street, NW, Suite 1050
Atlanta, GA 30309
kebersbach@selcga.org
jkysor@selcga.org

rnicha@selcga.org

G. L. Bowen, 111

Charles B. Jones, 111

Georgia Association of Manufacturers
The Hurt Building

50 Hurt Plaza, Suite 985

Atlanta, GA 30303
rbowen@gamfg.org
cjones@gamfqg.org

Jeffry C. Pollock

J. Pollock Incorporated
12647 Olive Blvd., Suite 585
St. Louis, Missouri 63141
jcp@jpollockinc.com

Liz Coyle

Georgia Watch

55 Marietta Street N.W., Suite 903
Atlanta, GA 30303
Icoyle@georgiawatch.org

Bryan Jacob

Southern Alliance for Clean Energy
1455 Hampton Hill Drive
Alpharetta, Georgia 30022
bryan@cleanenergy.org
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This 6th day of May 2021.

A<

Steven \ilHewitson
Attornefor Georgia Power Company

TROUTMAN PEPPER HAMILTON SANDERS, LLP
Bank of America Plaza

600 Peachtree St., N.E.

Suite 3000

Atlanta, Georgia 30308-2216

(404) 885-3000



