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IN RE: 						)
						)
NOTICE OF INQUIRY ON 			)		DOCKET NO.  42744
GEORGIA SENATE BILL 2			)
						)

WINDSTREAM RESPONSE TO NOTICE OF INQUIRY ON GEORGIA SENATE BILL 2

Comes now Georgia Windstream, LLC; Windstream Accucomm Telecommunications, LLC; Windstream Communications, LLC; Windstream Georgia Communications, LLC; Windstream Georgia Telephone, LLC, Windstream Georgia, LLC and Windstream Standard LLC (collectively “Windstream”) and for its Response to the Georgia Public Service Commission’s (“GPSC” or “Commission”), Notice of Inquiry on Georgia Senate Bill 2 (Act 51 as enrolled), states:

General Response

Senate Bill 2 of 2019 (SB2), now Act 51, amended Chapter 3 of Title 46 of the Official Code of Georgia Annotated, specifically Code Section 46-3-171, to allow the electric membership corporations (“EMCs”) to have broadband affiliates which provide retail broadband services. Windstream understands that the intent of the Georgia Legislature was to provide EMCs the opportunity to expand broadband while protecting their member ratepayers from increased costs from subsidization and to provide a competitive, level playing field.  Because the Commission in now tasked with establishing the framework for the cost allocation manuals for EMCs with broadband affiliates, it has the opportunity to ensure that EMC member ratepayers are protected and that a level playing field is thus preserved for all broadband providers.  Windstream appreciates the opportunity to comment on this important issue.  

NOI Responses

Question No. 1:
With regard to the cost allocation manual identified in O.C.G.A. § 46-3-200.2(b)(5), what types of rules should be included for the pricing of transactions between an electric membership corporation and its gas affiliates and broadband affiliates?  Your response may discuss the general framework and subject matter of the rules and may also suggest specific rules that should be incorporated.

O.C.G.A. § 46-3-200.2(b)(5) provides: 
Develop and maintain a cost allocation manual, to be approved by the commission, describing the electric membership corporation's methods of cost allocation and such other information and policies reasonably required to ensure compliance with this article. Such manual shall: A) Establish rules for the pricing of transactions between an electric membership corporation and its gas affiliates and broadband affiliates, as applicable, including the transfer of assets between such electric membership corporation and its gas affiliates and broadband affiliates; (B) Require the electric membership corporation and its gas affiliates and broadband affiliates, as applicable, to maintain separate books of accounts and records which shall be subject to inspection to confirm compliance with this article and the cost allocation manual; and (C) Require that all services that an electric membership corporation provides to its gas affiliates and broadband affiliates, as applicable, be provided at the same rates and on the same terms and conditions as any other similarly situated retail customer or communications service provider. Any such services provided to any communications service provider shall be on a strictly confidential basis, such that the electric membership corporation does not share information regarding any communications service provider with any other communications service provider, including a broadband affiliate.
Response No. 1:
 Act 51 specifically prohibits cross-subsidization between electric, broadband, and gas providers.  O.C.G.A. § 46-3-200.2(a).  To prevent cross-subsidization by the gas/electric EMCs and their broadband affiliates, the EMCs must fully allocate costs according to a Commission-approved cost allocation manual. EMCs must establish pricing rules; maintain separate books and accounts; and provide service from the EMC to the broadband affiliate at the same rates, terms, and conditions as any other similarly situation customer.  This would include not only service costs but mechanical costs as well. The cost allocation manual should require that no asset, cost, transaction, or rate provides an unfair competitive advantage in favor of the EMCs or their broadband affiliates.  
Windstream recommends that, at a minimum, the cost allocation manual should address the following:
a. No costs of any proposed transaction forming the broadband affiliate shall be borne by the EMC ratepayers. 
The EMC and its broadband affiliate must be separate legal entities. The EMC must use proper accounting procedures to protect against cross-subsidization.  Regulated activities should be separated from unregulated activities, if any.   All costs relating to the creation or acquisition of a broadband affiliate, including one-time, temporary costs, should be recorded in separate accounts specifically maintained to account for the creation or acquisition. The detailed journal entries recorded to reflect the creation or acquisition must be submitted to the Commission within three months of the completion of the transaction.   
b. Transfer of assets must be at rates equal to those which would be available on the market.  
O.C.G.A § 46-3-200.2(a)(4) prohibits the use of below-market loans or below-market funding from programs that are not intended to support the deployment of broadband facilities or broadband services in order to support broadband facilities or to provide broadband services unless the EMC or its broadband affiliate imputes the difference between market rates and the below-market loans or below-market funding into the costs of its broadband facilities and broadband services.   Below-market loans that are available to EMCs by their nature as cooperatives should not be available to the EMCs for the deployment of broadband, such that they are able to gain a competitive advantage. The cost allocation manual should indicate a preference for sources of broadband funding that are not below-market.  However, if used, the cost allocation manual should clearly list sources of funding and denote in a clear and easily followed accounting methodology how the difference between the below-market loan and market-rate loan were imputed into the cost of broadband services or affiliates.  Due to the potential misuse of this section placing the EMC in an anti-competitive position, Windstream recommends that, should the EMC desire to use below-market funds to develop or support its broadband affiliates and impute the costs, the EMC must file a report with the Commission indicating that the cost allocation manual has been compiled with.  
c. Transfers should not include assets that reduce book value of assets on the electric membership corporation.  
The EMC should not allow or grant any lien, encumbrance, claim, security interest, pledge, or other right in favor of any person or entity in its assets, for security for the debts of the broadband affiliate.   
d. Transactions between the electric membership corporation and the broadband affiliate should be on the same terms and conditions as any other similarly situated retail customer or communications service provider.
Rates, terms and conditions include, but are not limited to:
1. Pole Attachment;
2. Pole Inspection for make-ready;
3. Pole Replacement;
4. Vehicle Usage, Maintenance, or Lease;
5. Engineering;
6. Accounting/Bookkeeping;
7. Vehicle;
8. Facility Lease;
9. Call Center/IT Support;
10. Office Supplies and Equipment;
11. Salary Allocations;
12. Programs Loans or Funding;
13. Fiber Lease Rate and Structure;  
14. Marketing Support;
15. Phone Systems and IT infrastructure;
16. Support Staff;
17. Maintenance and Repairs of Broadband Infrastructure;
18. Contractor Management;
19. Inventory Management; and
20. Billing and Support Software.

e. Directions for informing customers or potential EMC customers of broadband services not only from its affiliate but its competitors as well.

O.C.G.A. 46-3-200.2(b)(4) requires:
When such electric membership corporation is assisting a customer or potential customer seeking to initiate electricity services and there is any inquiry or discussion regarding the availability of retail broadband services, in the course of the same discussion or transaction in which such assistance is being provided, inform such customer or potential customer of other providers offering broadband services in such customer's area based on any service map of a provider of broadband services or similar resource maintained by any department of the state or federal government and inform such customer or potential customer that broadband services may be obtained from such electric membership corporation's broadband affiliate or such other providers of broadband services. Such information shall be provided only with regard to other providers of broadband services that have notified the electric membership corporation's broadband affiliate, in writing and in a commercially reasonable manner, that such provider of broadband services is able and willing to provide broadband services to customers located within all or a portion of the electric membership corporation's designated electricity service territory.
Should a competitor inform the EMC that it offers broadband services within its territory in accordance with the statutory requirements, it should be clear that the duty to inform applies to EMC customer service representatives, not only in-person and telephonically, but that any automated sign-up method, including websites, which refer to the EMC’s broadband affiliate include reference to those broadband service providers.  The duty to inform should also apply to all EMC employees, contractors, and board members. 
f. The prohibition against conditional service applies to the affiliate→EMC relationship as well as the EMC→affiliate relationship.  

O.C.G.A § 46-3-200.2(b)(1) provides:
An electric membership corporation that has a broadband affiliate that provides retail broadband services shall: (1) Not condition the receipt of electricity services upon, nor provide more favorable terms for electricity services in exchange for, persons that receive broadband services from the electric membership corporation or its broadband affiliate;
While the above section states that the EMC may “not condition the receipt of electricity for services upon, nor provide more favorable terms for electricity services” to customers of its broadband affiliate, the same should apply to the affiliate to EMC relationship.  While not specifically stated, implied in the section is the idea that a broadband affiliate should not condition services upon good standing with the EMC.  For example, if the customer has not paid their electric bill or the bill is in dispute, the broadband affiliate may not threaten to shut off broadband services for the EMC to gain an advantage in the dispute.  This does not mean that the broadband provider may not shut off services if consistent with legitimate, reasons not related to the subject of the dispute.
Question No. 2:
What should the cost allocation manual include to demonstrate compliance with O.C.G.A. § 46-3-200.2(b)(5)(B)?  (type of information, level of detail, etc.)

Response No. 2:

O.C.G.A. § 46-3-200.2(b)(5)(B) provides: 
(5) Develop and maintain a cost allocation manual, to be approved by the commission, describing the electric membership corporation's methods of cost allocation and such other information and policies reasonably required to ensure compliance with this article. Such manual shall:… (B) Require the electric membership corporation and its gas affiliates and broadband affiliates, as applicable, to maintain separate books of accounts and records which shall be subject to inspection to confirm compliance with this article and the cost allocation manual…
Using accounting records maintained in accordance with the NARUC Uniform System of Accounts, cost allocation should distinguish between costs and revenues associated with the EMC’s electrical or gas services and costs and revenues allocated to the affiliate providing retail broadband services.  These records should enable the audit and examination of all centralized costs that are allocated to or directly charged to/from the broadband affiliate.  If conducted by an independent auditor, the EMC and the broadband affiliate should commit to the Commission that it will have access to all the workpapers and reports of the auditor and all entities who may allocate, assign, or direct costs to either the EMC or the broadband affiliate.  

Cost allocation should show that no costs that should be allocated to the broadband affiliate are being charged to the EMC resulting in excess debt to the electric membership.  For example, all costs associated with make ready on utility poles and “change out” of utility poles should be charged to the broadband affiliate.   


Question No. 3:
What should the cost allocation manual include to demonstrate compliance with O.C.G.A. § 46-3-200.2(b)(5)(C)? (type of information, level of detail, etc.)

Response No. 3:

O.C.G.A. § 46-3-200.2(b)(5)(C) provides:  

(5) Develop and maintain a cost allocation manual, to be approved by the commission, describing the electric membership corporation's methods of cost allocation and such other information and policies reasonably required to ensure compliance with this article. Such manual shall:… (C) Require that all services that an electric membership corporation provides to its gas affiliates and broadband affiliates, as applicable, be provided at the same rates and on the same terms and conditions as any other similarly situated retail customer or communications service provider. Any such services provided to any communications service provider shall be on a strictly confidential basis, such that the electric membership corporation does not share information regarding any communications service provider with any other communications service provider, including a broadband affiliate.

The cost allocation manual must include terms to make sure that cooperatives are not able to exclude competitors either explicitly or by excessive rates. Attachment fees can amount to 20% of the total cost of broadband deployment. Rules must be clear to prevent the EMCs from undercutting competition by providing lower attachment fees for their affiliates.[footnoteRef:2] Testimony before various legislative committees while SB2 was pending explained that the average pole rates currently charged by the Georgia EMCs are over three times that which the FCC says is just and reasonable. Rates and fees charged by EMCs for attachments to its utility poles by all communication service providers, including its broadband affiliates, should be nondiscriminatory, competitively neutral, and commercially reasonable.  [2:  In some situations, discussed below, there may be a temptation to set affiliate fees higher to artificially inflate the rates charged to other pole attachers.  ] 


While the cost allocation manual should be structured to aid the EMCs and broadband affiliates in resisting the temptation to undercut prices, it should also give them another reason for resisting setting higher attachment rates for its broadband affiliate.  O.C.G.A § 46-3-200.4(c) provides:

Except as required by the Tennessee Valley Authority for it distributors in this state, any new agreement between and electric membership corporation and a communications service provider shall provide for attachments to poles of the electric membership cooperation and its broadband affiliate: 
(1) Upon terms and conditions that are no less favorable than those in existing agreements; and 
(2) At rates that shall not exceed the highest of those rates in any existing agreement subject to annual rate adjustments….

Because the statute provides that the upper limit for a new pole attachment rates is based on the highest existing contract, including that of the EMC’s broadband affiliate, an EMC and its broadband affiliate may be tempted to enter into a pole attachment contract which is artificially high in order to establish higher rates for the remainder of the broadband competitors.  The Commission should include a prohibition against such artificial rate setting mechanisms.

In addition to including a prohibition against disclosing information from other communications service providers in the pole attachment request and approval process as outlined in O.C.G.A. § 46-3-200.2(b)(3), discussed below, the cost allocation manual should contain a description of what safeguards EMCs will use to prevent information related to rates, terms, and conditions of services by or to a retail customer or communications service provider from being shared with its broadband affiliate outright or through shared services.  This description should include a description of penalties for violating the non-disclosure clause. 

Question No. 4:
With regard to the expedited adjudication of complaints for failure to comply with O.C.G.A. § 46-3-200.2, are there any specific procedures that the Commission should follow?  

Response No. 4:

O.C.G.A. § 46-3-200.2 provides:

The commission shall have jurisdiction over each broadband affiliate and each electric membership corporation that has a broadband affiliate that provides retail broadband services to enforce compliance within the provisions of this Code section. The commission shall provide for an expedited adjudication of any complaint as to a failure to comply with this Code section and may engage an administrative law judge for purposes of such adjudication.

The cost allocation manual should make it clear that an EMC or its broadband affiliate is subject to the telecommunications rules when engaging in broadband activity including reporting requirements, annual inspections, complaint-driven processes, and certifications, among other things.   The burden of demonstrating compliance should rest solely with the EMC or its broadband affiliate.  These entities are in the best position to demonstrate compliance because they have, or should have, the records supporting their activities. This burden of proof will expedite the hearing on the matter, consistent with the statute, by avoiding overly long discovery processes.  This reallocation of the burden of proof is also consistent with Rule 515-3-1-.07.

O.C.G.A. § 46-3-200.4(d) describes penalties for termination of a pole attachment agreement without cause. In essence, if the EMC terminates a contract without cause and the number of poles under the pole attachment agreement is greater than one half of all the EMC’s poles containing an attachment by a communications service provider, then the EMC may not be permitted to form or utilize a broadband affiliate for a period of one year from the date of the termination.  The section does not state that the EMC cannot form and operate broadband facilities itself.  Contrarily, the law does not prohibit the EMC from forming a broadband affiliate if it terminates a pole attachment agreement without cause and the number of poles under the pole attachment agreement represent less than one half of all the EMC’s poles containing an attachment by a communications service provider.  

Question No. 5: 
What additional procedures or issues should the Commission examine in regard to implementing and enforcing the provisions of Georgia Senate Bill 2? 

Response No. 5: 

Protecting competition should be the Commission’s over-arching concern in creating and administering the rules implementing Act 51.  Competition benefits consumers and creates strong incentives for businesses to operate efficiently, keep prices down, and keep quality up.  Unfair methods of competition are against both federal and Georgia law.  In order to create a level playing field, the Commission should examine, among other things, the effect of the tax status of the EMCs in relation to any grant funding or other support they receive to support broadband. The U.S. Congress is currently considering legislation, the Revitalizing Underdeveloped Rural Areas and Lands Act of 2019 (RURAL Act of 2019) (H.R. 2147), which would preserve tax-exempt status for rural cooperatives at both the state and federal levels.  While their competitors are losing up to 30% of grants received to taxes, the EMCs are not, providing a significant advantage to the EMCs and unfairly restricting, if not eliminating, free market competition.  

Respectfully submitted,
WINDSTREAM

By: /s/Michael P. Foor			
Michael P. Foor
Vice President – State Government Affairs, Georgia
350 N. Main Street
Cornelia, GA  30531
(706) 872-2270
Michael.foor@windstream.com 
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