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Troutman Sanders LLP
600 Peachtree Street NE, Suite 3000
Atlanta, GA  30308-2216
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Brandon F. Marzo
brandon.marzo@troutman.com


Mr. Reece McAlister
November 13, 2019
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November 13, 2019
Lauren “Bubba” McDonald, Chairman 
Georgia Public Service Commission
244 Washington Street, SW
Atlanta, GA 30334-5701

[bookmark: OLE_LINK2]RE:	Georgia Power Company’s 2019 Rate Case, Docket No. 42516
	Georgia Power’s Withdrawal of its Motion to Strike Sierra Club’s Exhibit RW-4 

Dear Chairman McDonald:
[bookmark: _Hlk24531851]This letter is in reference to Georgia Power Company’s (“Georgia Power”) Motion to Strike raised during cross examination of Sierra Club witness Ms. Rachel Wilson during the hearings on November 6, 2019.  Georgia Power moved to strike Ms. Wilson’s Exhibit RW-4, the Mark A. Quarles Preliminary Analysis of Closure Permit Applications and Federal and State CCR Compliance for the Sierra Club, referred to as the Quarles Report, because Ms. Wilson relied exclusively on this inadmissible hearsay evidence for the truth of the matters asserted in that report without having formed her own independent expert opinion.[footnoteRef:1]  Under the Georgia Rules of Evidence and Georgia case law, you correctly struck the Quarles Report, but also allowed Sierra Club an opportunity to make Mr. Quarles available for cross examination to presumably cure the admissibility issues regarding RW-4.  Georgia Power respectively withdraws its Motion to Strike RW-4 for the reasons outlined in this letter.   [1:  Although not the basis of the objection, it is important to note that RW-4 primarily addresses the manner of the Company’s compliance which are issues that this Commission has already decided by approving the Environmental Compliance Strategy in the 2019 IRP including specifically approval of the Company’s plans to address coal combustion residuals at the Company’s ash ponds and landfills.  ] 

[bookmark: _Hlk24532669]It would be fundamentally unfair at this juncture in the proceedings to allow that Mr. Quarles appear as a separate new Sierra Club witness.  The window of opportunity has closed since the Sierra Club did not present Mr. Quarles last week as he should have been under the clear terms of the Procedural and Scheduling Order.  Nor should Mr. Quarles be allowed to expand upon Ms. Wilson’s Exhibit RW-4.  
[bookmark: _Hlk24532674]Following your ruling, it was Georgia Power’s intent to work with Sierra Club to propose a reasonable solution regarding Georgia Power’s Motion to Strike Sierra Club witness Rachel Wilson’s Exhibit RW-4.   However, it has become apparent that Sierra Club is not interested in reaching a reasonable solution that will respect the current Procedural Order in this case and will not prejudice Georgia Power.   As you are aware, the Company will be filing its rebuttal testimony on Friday, November 15th with rebuttal hearings scheduled for November 25th and 26th.   To that end, the Company is fully engaged in preparing its rebuttal case.   Sierra Club’s proposal to call Mr. Quarles as a new direct case witness at this juncture in the process would be improper, unfair to this Commission, and prejudicial to Georgia Power and other interveners.   Sierra Club has already been afforded an opportunity to present its direct case to the Commission, and the Parties in this proceeding afforded an opportunity to prepare and respond to that case.  If Mr. Quarles were to appear as witness for the limited purpose of then allowing the Commission to reverse its ruling and allow Ms. Wilson’s Exhibit RW-4 into evidence, it is likely that we would have very limited cross examination, if any at all, but we would be justified in seeking a specially set opportunity to provide rebuttal to the then admitted Wilson Exhibit RW-4.  Customarily that specially set rebuttal hearing would be at least ten days after Mr. Quarles appeared, during which time the record would be held open.  This would put undue burden on the Commission, the Parties waiting to brief the case and the Advisory Staff waiting to make a recommendation.

In light  of this, and to relieve the stress placed on the Commission’s Procedural and Scheduling Order by Sierra Club’s failure to support their Wilson Exhibit RW-4 at the proper time, Georgia Power hereby withdraws it Motion to Strike.  We accept that this withdrawal will allow Exhibit RW-4 to now be admitted into the Record and understand that each Commissioner will give RW-4 whatever weight he or she deems appropriate.  It should be clear however, that by withdrawing its Motion to Strike, Georgia Power does not accept any aspect of the Quarles Report as true, including its findings and the opinions of the author.  Georgia Power maintains the right to fully brief its positions on Ms. Wilson’s testimony, including its reliance on Exhibit RW-4, and the contents of Exhibit RW-4, as if Exhibit RW-4 had been admitted in due course at the time the Motion to Strike was granted.


Sincerely,

Brandon F. Marzo


c:  All Parties of Record
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