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POST-HEARING BRIEF 

	COMES NOW, The Walton Electric Member Corporation (“Walton EMC”) and submits its Post-Hearing Brief, and requests a ruling in favor of Walton EMC and Nestle Purina Petcare Company (“Nestle Purina”) by determining that Nestle Purina may choose its electric power supplier under the large load exception of the Georgia Territorial Electric Service Act (“Territorial Act”). 
PRELIMINARY STATEMENT
Nestle Purina meets the large load exception and may choose an electric supplier because the premises located at 266 Industrial Park Road, Hartwell, Georgia 30643 (“Premises”) was destroyed or dismantled and reconstructed not in substantial kind to the prior Premises. Looking to the Commission’s precedent as a whole — rather than only a select few cases — will give the statute and its exceptions the practical meaning, common usage, and effect they were intended by the General Assembly. And when precedent is applied to the facts of this case, Nestle Purina far exceeds the standard required for the large load exception.
Nestle Purina’s destruction, dismantling, and reconstruction of the Premises substantially changed its fundamental nature and quality. The destruction of walls, flooring, roofing, and other connected structural parts changed the Premises’ appearance. The dismantling of the electrical system, HVAC system, fixtures, and other necessary parts of the previous infrastructure created a clean slate upon which a new Premises could be created. When Nestle Purina rebuilt the Premises it had destroyed and dismantled, it changed its fundamental characteristics and function. The reconstruction of the Premises includes new walls, flooring, roofing, infrastructure, buildings, equipment, and fixtures that are specific to Nestle Purina’s needs and functionality as a wet pet food processing plant. As a result of these specific and costly additions, the old Premises — a textile factory — and the new Premises — a state-of-the-art wet pet food processing plant — do not share specific common traits or interests. Their appearance is different. Their structural characteristics are different. Their use is different. The Premises is not in substantial kind to the original. 
[bookmark: _Hlk20173182]Georgia Power Company (“GPC”) interprets a select few cases as requiring a customer to completely raze the supporting structure – the “bones” – of the Premises and reconstruct it with completely unrelated equipment and fixtures to change its fundamental nature or quality.  While in this case, the general appearance of the outside of some of the buildings remains similar (in that it continues to have exterior walls, load bearing walls, flooring, and a roof), the new Premises as a whole does not have the same fundamental nature or quality as its predecessor. Under GPC’s standard for existing premises – requiring every load bearing wall, exterior wall, floor, and roof to be wholly destroyed or dismantled – the large load exception would become effectively void and written out of the statute altogether.  And an interpretation of a statutory provision that effectively renders it void or without effect is improper. See City of LaGrange v. Georgia Power Co., 185 Ga. App. 60, 62 (1987) (rejecting an interpretation of the large load exception that would render it meaningless).[footnoteRef:2]When the Territorial Act, including its exceptions, is read and interpreted practically and reasonably, Nestle Purina’s new Premises qualifies for the large load exception. The Premises is considered a new Premises under the Territorial Act, the grandfather clause does not apply, and Walton EMC can lawfully provide Nestle Purina with electrical service. [2:  See also Etkind v. Suarez, 271 Ga. 352, 353 (1999) (“More importantly, the doctrine of separation of powers is an immutable constitutional principle which must be strictly enforced. Under that doctrine, statutory construction belongs to the courts, legislation to the legislature. We cannot add a line to the law, nor can the legislature enlarge or diminish a law by construction.”).] 

PROCEDURAL HISTORY
· On April 26, 2019, GPC filed its “Petition and Complaint of Georgia Power.”
· On May 26, 2019, Walton EMC filed its “Answer and Defenses of Respondent The Walton Electric Membership Corporation.”
· On June 18, 2019, the Commission assigned this matter to Hearing Officer Nancy G. Gibson.
· On July 12, 2019, the Parties filed a “Consent Order” agreeing to allow Nestle Purina intervene in this matter.
· On July 16, 2019, the Commission entered the “Notice of Hearing and Scheduling Order,” and the Parties filed the necessary documentation and testimony pursuant to the Scheduling Order.
· On July 29, 2019, Nestle Purina filed its “Answer and Defenses of Intervenor Nestle Purina Petcare Company.”
· On August 23, 2019, Walton EMC filed its “Motion in Limine” against GPC.
· On August 28, 2019, Nestle Purina filed its “Motion in Limine and Brief in Support of Walton EMC’s Motion in Limine.”
· On August 30, 2019, Nestle Purina filed its “Response to Georgia Power Company’s Motion in Limine.”
· On September 3, 2019, GPC filed its “Pre-Hearing Brief.”
STATEMENT OF RELEVANT FACTS
According to GPC, GPC had provided electric service to the Dundee Mills Premises in 1991. (Dyke Filed Direct Testimony 2:22-24.) Dundee Mills used the premises to manufacture towels. In or around 1999, Springs Industries began operation of its towel manufacturing operation, and the binding agreement for electric service at the Premises was transferred into Springs’ name. (Id. at 5:15-19) In November 2017, Nestle Purina acquired the Premises. (Sandhu Direct Testimony, p. 4.) After the acquisition, Nestle Purina determined that “[t]he existing buildings and systems…were dilapidated. The facility had been largely abandoned for about 12 years. In its condition at the time, the property was completely unsuitable for food manufacturing.” (Id. at 4-5.) The Premises had not been used for any manufacturing purpose since Springs’ closure in 2006. (Id. at 5.)
GPC transferred the electric service for the Premises to Nestle Purina’s name. But Nestle Purina did not enter into an agreement with GPC regarding electric service, rate structure, or renewable energy sourcing for the Premises. (See Sandhu Rebuttal Testimony p. 3.) Instead, both Nestle Purina and GPC understood that Nestle Purina would need temporary service until Nestle Purina finished its massive construction project. (See Walton EMC Exh. 67; Walton Exh. 33; Nestle Purina Exh. 452.) Nestle Purina deferred any discussion or selection of electric service, rates, or electric service provider until construction was well underway.  (Sandhu Direct Testimony Exhibit 3 p. GPC 0071.)  
On October 4, 2017, a GPC representative, Cathy Parker, contacted a Nestle Purina representative, Scott McLain, to talk about Nestle Purina’s needs at the Premises because she believed that Nestle Purina was going to “have an expansion in the Hartwell area.”[footnoteRef:3] (Sandhu Direct Testimony Exhibit 3, p. GPC 0072.) On October 13, 2017, responding to Nestle Purina’s request for information, Cathy Parker stated: [3:  Hearing Transcript Sept. 5, 2019, T.p. 553:10-25; 554-1-17.] 

At this time, there will not be any required paperwork. I will put the Hartwell plant in Nestle’s name on October 31st. Once you begin to add your load in 2018/2019, then we will offer the RTP rate and MLM rate for the rest of the plants. There will be some paperwork at that time.

(Sandhu Direct Testimony Exhibit 3 p. GPC 0071.) There is no testimony or exhibit showing that Nestle Purina ever signed any document or agreement with GPC for GPC to provide electric service to the Premises after Nestle Purina began construction of the Premises. (Hearing Transcript p. 219:11-17; Sept. 4, 2019.)
	Rachel Miller, Nestle Purina’s Factory Manager for the Premises, explained the condition of the Premises when she began working there in January 2018. She described certain buildings and parts of the buildings as “essentially abandoned and very delipidated.” (Miller Direct Testimony p. 3.) In addition, the old premises was entirely unsuitable for food processing.  Specifically, Ms. Miller stated:
All water faucets, fixtures and drinking fountains had to be removed from use and replaced due to legionella concerns because the water was not potable, something absolutely necessary for food processing and packaging. In short, there was little, if any, usable fixtures or equipment remaining on the Hartwell Property and what was left from the former textile plan was not suitable for our purposes and removed.

(Id. at 4.)
The old premises was completely unsuited and unusable for food…. The old premises had holes in the floor, missing doors, broken windows, pest control issues, a complete lack of sufficient coving along the floor and wall joint lines and in other places to insure the building was sealed to protect against pest infiltration, severe roof problems (the entire roof will be replaced in segments over the next several years) and completely unusable office spaces.

(Id. at 7.)
We purchased a dilapidated and run down warehouse that had not been used for any sort of manufacturing in over 10 years. From my observation, it was obvious that the old premises had never been suitable or usable for pet food manufacturing as designed and constructed. The openness of it, the holes in the floors apparently for air-handling, the unsealed doors, cracks and crevices, the lack of floor drainage for cleaning the process equipment, and many other aspects of the old premises made it completely unusable, even if it had not been in such terrible shape, for pet food manufacturing.

(Id. at 11.) 
	John DeMartino, Nestle Purina’s Senior Engineer at the Premises, also described the dilapidated state and unsuitable condition of the Premises when he first visited in February 2018 and ultimately relocated to the Hartwell area to begin his employment in April 2018. He stated the following:
Existing interior offices were stained and unusable, and, for the most part, have been demolished. The roof had serious water penetration issues, and parts of it needed to be replaced before the space was usable. Areas were infiltrated with birds and other pests. There was no way the old premises could be used for the food processing and packaging we required. The existing premises was too exposed to the elements and outside air, without temperature control or proper air handling, and lacked sufficient utility systems to power, clean and protect a new food manufacturing factory. We initially thought that the air handling, waste water and storm water systems at Hartwell could be repurposed, but that turned out not to be the case, as all of those systems had to be removed and replaced. The existing systems at the old premises were unsuited for the closed, contamination-protected environment we needed to construct for food processing and packaging, and also unusable because of their dilapidated condition.

(DeMartino Direct Testimony p. 4.)
The existing systems were of obsolete equipment and were specific to the previous equipment.

(Id. at 5.)
They were unsuited and unusable for pet food manufacturing, and did not allow us to create an indoor environment that would protect against contamination.

(Id. at 5-6.)
	To bring the Premises to a condition in which Nestle Purina could perform pet food processing, Nestle Purina had to undertake a $300 million construction project to rebuild and repurpose the Premises. Specifically, Rachel Miller stated the following:
We are completely reconstructing the facility and building a wet pet food processing and packaging factory with 4 production lines and the capacity to expand to 8 production lines. The Springs’ plant was completely different, it was a textile manufacturing facility, from the 1990s until 2006. That process is totally different from food manufacturing so we have had to make substantial changes for that reason and because of the dilapidated condition of the property.

(Miller Direct Testimony p. 5.)
We have added several walls to the process and packaging area in order to dehumidify/temperature control the spaces due to our raw materials and packaging materials. Where our current Meat Preparation and Kitchen are, we had to tear up the floor and add a drain system as the processing area requires frequent rinse downs with water and chemical in order to keep the processing equipment food safe. In the packaging room, dehumidification is required due to our packaging materials being paper products that absorb humidity and deform. The raw material area has to be dehumidified
and temperature controlled in order for the raw materials that are hydroscopic to not pick up moisture and become ruined.

(Id. at 6.)
The old premises was completely unsuited and unusable for food processing and packaging…. We had to demolish certain parts of the old premises, including internal walls and offices and certain parts of external walls, and replace and reconstruct 75,000 square feet of flooring to make it suitable for supporting and cleaning our processing equipment. We also removed all of the equipment Springs (the prior owner) and others tenants had left behind, including a crane system, the old electrical system, the old HVAC and air handling systems, and the old wastewater and storm water systems. All of those systems had to be removed and completely replaced because they were not only unsuitable for wet food manufacturing they were also basically unusable for any purpose.

(Id. at 7-8.)
This is the area [the Distribution Center] of our Hartwell Factory that we reconstructed into a logistics facility for distribution of our wet food product to the South East region. We began to distribute some product from it in June of 2018 and have expanded in preparation for the production lines going live in the fall of 2019. We had to seal up that portion of the premises, including making it as pest proof as possible, installing new lighting, new doors, installing new equipment for forklifts and other logistical support. We also did extensive coving work to limit pest infestation from the where the walls and floors connect.

(Id. at 9.)
Yes, lines 3 and eventually 4 are being built in a new 100,000 square foot building adjacent to the building with lines 1 and 2. We also built a cooler and freezer building to receive the raw ingredients of our wet pet food before processing, a can handling building, a new waste water facility, a new employee center, a new retention pond, and new substations and transformers to receive electric service from the substation being built by Walton EMC. We are also planning another building to house production lines 5 and 6.

(Id. at 10.)
We are completely gutting and reconstructing the buildings that have remained to make them safe and suitable for that purpose. We are completely replacing and rebuilding every mechanical, electrical, and utility system. We have replaced all of the doors, windows and lighting. We have redone, most if not all of the offices…. A lot of the requirements needed for a food manufacturing process are far more stringent than a textile factory because the finished product will be ingested.

(Id. at 11.)
	John DeMartino, as the Senior Engineer, also had first-hand knowledge of the changes made to the Premises and why those changes were required for a properly functioning pet food processing plant.
The roof had water penetration issues and needed substantial repairs in certain areas. We plan to replace the entire roof in segments over the next several years.

(DeMartino Direct Testimony p. 4.)
We have filled all of holes in the floor and are in the process of dismantling and removing all of the old air handling systems.

(Id. at 5.)
From a utilities perspective, the lighting was poor throughout, all water faucets, fixtures and drinking fountains had to be removed from use and replaced due to legionella concerns, the electrical systems inside the premises were completely ripped out and replaced for what we needed to manufacture pet food, the air compressors and other HVAC and air handling equipment had to be replaced, the boiler room had to replaced, and the waste water and storm water systems had to be completely replaced. New electrical infrastructure was installed underground to support the site and future expansions…. New transformers were installed to handle the loading of Nestlé Purina’s processing and packing equipment as well provide redundancy to support 24/7 operations. We have 100% new utility headers.

(Id.)
Of what remained of the existing utilities, the piping was not sized to support our operations and future planned expansions, and they were not located in the correct locations for pet food processing. For Example, piping was sawed off when the factory was abandoned and exposed to the elements and foreign material for years. Any remaining utility systems were incomplete or not suitable for a food manufacturing facility.

(Id. at 6.)
We have to keep the Hartwell Factory in a condition that protects against the contamination, so it has to be easy to clean and maintain, and we have to control pests. As part of this work, we removed 75,000 square feet of flooring, down to the dirt, and replaced it with
flooring that can drain and allow us to clean the processing and manufacturing equipment to keep it free from contamination. The only parts of the existing premises we are using are some of the walls and the roof (although portions of the roof have already been replaced and the remainder will be replaced over the next several years). We stripped the old premises down to steel columns, removed the vast majority of interior walls, and removed any equipment that had been left behind. The site looks completely different from when I arrived.

(Id. at 6-7.)
We had to completely reconstruct that portion of the premises [the Distribution Center] to make it suitable for animal food manufacturing, sealing it up to make it as pest proof as possible, installing new lighting, new fire protection system, new offices, new racking, new food processing and packaging equipment to handle product, and new equipment for forklifts. We also did extensive coving work to limit pest infestation from the where the walls and
floors connect and in other places.

(Id. at 7.)
[The Premises] has undergone substantial changes. The Hartwell Project has essentially been a property purchase with complete reconstruction. We acquired a nice piece of property, which we had to completely reconstruct it to make it suitable for our pet food processing and packaging factory. We removed almost all of the equipment remaining at the old premises and replaced it with equipment suitable for our purposes. For example, we removed the crane system in the distribution center, the HVAC and air handling systems (including lint removal, which is obviously unsuited for food manufacturing), all of the interior equipment, and substantial portions of the floor and roof. We have installed new electric infrastructure, a new waste water treatment facility and system, a new storm water system, new parking lots, a new lighting system, new HVAC and air handling systems, a state-of-the-art pet food manufacturing system, a new cooler and freezer building to handle the raw materials, new pest control systems, and a new manufacturing building with two more production lines (lines three (3) and four (4)). We are also designing another new building that will house two more production lines (lines five (5) and six (6)) and the necessary packaging for those lines.

(Id. at 9.)
No, Nestle Purina has replaced the roof on the bleachery, tank building, and distribution center office with thermoplastic PVC mechanically fastened or fully adhered membranes. The existing building has a ballasted roof system. Mechanically fastened or adhered systems, such as the ones installed by Nestle Purina at Hartwell, are preferred as they have easier maintenance, high resilience to leaks, and most importantly, they are more hygienic, a factor which is critically important to our ability to create a food safe
processing facility. Nestle Purina will gradually dismantle all of the existing roofing at Hartwell and replace it with a mechanically fastened or fully adhered system because the roofing system in place is not suitable for the food safe environment Nestle Purina needs.

(DeMartino Rebuttal Testimony p. 3.)
These horizontal branch ducts have the vertical inlets that protrude to the food processing floor. Nestle Purina has welded in steel plates at the end of the horizontal branch lines and filled all off the horizontal branch ducts with 4000 psi concrete (in addition to filling the vertical inlets that protrude to the food processing floor). Portions of the floor and duct system have also been removed and re-poured with additional rebar as footings for the robotic palletizers. To restore the underground ducting system to service, one would need to remove the entire concrete floor where the air circulation system used to be and install an entirely new duct system because one could not simply reopen the vertical inlets and horizontal branch ducts without causing substantial structural damage to the concrete flooring. Additionally, the air washing equipment was completely dismantled and removed. The underground air plenum has been covered with a structural floor in order to support office space above and now houses the foundation for the elevator in the employee center. The air washing equipment had pits connected to an underground chilled water system, all of which have been demolished. The supply air ducts had steel plates welded in and filled with concrete to create a structurally sound floor for office use. All louvers to the exterior have been filled. The Springs system could not be restored without destroying the entire floor, tearing down the offices in the Nestle Purina employee center and spending substantial monies to rebuild the entire air handling/recirculation system.

(Id. at 3-4.)
No, the air conditioning in the south end of the building for the warping room was completely dismantled. All of the equipment was removed from this building, the underground chilled water system was demolished and the duct openings to the warping room were filled in with CMU block. The air conditioning equipment in the bleach and cut & sew areas has already been partially dismantled and is continuing to be dismantled as we begin to occupy that space. The eastern unit of this system had the ducts removed and the duct openings filled with structural steel and poured concrete. One of the reasons the air handling systems had to be dismantled and replaced is that a food safe environment requires a minimization of recirculation of air to avoid contamination and minimize pest infestation.

(Id. at 4-5.)
Nestle Purina also dismantled and removed the electrical system, including all of the electrical gear in the electrical room to the weave room was decommissioned, dismantled, all concrete slabs in that room demolished, and none of the existing duct banks or housekeeping pads were reused. We also dismantled and removed the mounted crane system left by Springs. Neither were suited for Nestle Purina’s food processing facility. Nestle Purina also had to replace the vast majority of lighting with lighting that provided better fire safety because of the flammable fines that result from the food processing. Neither Bishop nor Lawson mentions that the wastewater treatment equipment that remained was removed with the structural piers supporting the existing filter press being demolished and the filter press dismantled. We also demolished the existing sludge tank and steam injection system and filled the west lagoon in with compacted soil. Additionally, Nestle Purina dismantled all of the equipment for the air washing system for the weave room. (See Exhibits DEMARTINO-9; DEMARTINO-10) The pit has been covered with structural steel and concrete to support the office space above. The ducts have been removed and the openings in the floor filled with steel and concrete.

(Id. at 6.)
No, we have demolished and removed parts of the bleachery and are filling the vats with concrete. The bleachery has been completely dismantled and could not be restored without completely rebuilding it. The bleach pits have had all of the curb walls above the finished floor removed. The bleach pits have been filled with ballast and are being covered with a structural steel and concrete.

(Id. at 7.) Mr. DeMartino made it clear that the changes were not insignificant. For example, during the hearing he explained that when viewing the changes in their appropriate context, over 30 percent of the flooring in the processing and packaging area of the premises was removed and replaced. (Hearing Transcript, p. 477: 19-25; 478: 1-10; Sept. 5, 2019.)
	Nestle Purina’s taking apart and reconstruction of the electrical infrastructure was not an update to more modern equipment; the replacement was necessary for pet food processing. Ryan Montgomery, Electrical and Control Engineering Manager for Nestle Purina, explained the reasons for the electrical infrastructure changes.
The existing power systems were unsuitable for supporting our pet food processing and packaging, including our completely new utility systems and our new freezer building. We have had to rip out the vast majority of the electrical systems except for some portions of the system in and near the distribution center. There were existing transformers on the east side of the Hartwell property that serviced the original manufacturing facility, but they were inadequate for supplying what our connected electric load will be once we startup, with a connected peak load of 8.5 MW (2 lines) and 11.2 MW (3 lines) by mid to late 2020 at initial full operation.

(Montgomery Direct Testimony p. 4.)
After removing all but one of the transformers on the east side of the old premises, we have installed five new substations and related transformers, which will be fed from the new 115 kV substation built by Walton EMC. We have installed all new electrical MCCs (200+ sections), power panels (20+), automation control panels (75+), and thousands of feet of wire basket and wire throughout the new process and packaging area of the Hartwell Factory. We need enough electric capacity to immediately support two production lines and three production lines by mid to late 2020 at initial full operation, which will have an actual load of 10 to 12 MW. Additionally, our current master plan shows us eventually having eight production lines at the Hartwell facility. Lines 3 and 4 are being constructed and installed in a new building and any lines beyond that will be placed in additional new buildings. The electrical systems look completely different and function much differently from when I arrived. Our new design includes redundant
power feeds throughout the power system in case of an issue with one of the main power feeders from the 115kV substation, or between our 15kV substation and the other four substations.

(Id. at 5.)
At that time [November 2018], we were still using any original electrical equipment that was deemed safe for the purpose of temporary construction power. We have since installed a completely new electrical system with a much more robust and reliable infrastructure, multiple substations, MCCs, and power panels. The new electrical system will easily support our first three production lines and has the ability to be expanded to support a connected load of up to 25 MW as the Hartwell Factory potential grows to eight production lines.

(Id. at 7.)
	While construction was still underway, Nestle Purina started inquiring into permanent electric service options.  But GPC was not forthcoming with information relating to how electric service might be provided, whether GPC’s existing facilities were adequate for the projected load, the rates at which electric service might be provided, and the availability of 100% renewable energy programs. (Sandhu Direct Testimony, 8-9.) When it did not receive adequate information from GPC about post-construction electric service, Nestle Purina reached out to Walton EMC. (See Lee’s Direct Testimony, p. 3-4.) Nestle Purina found that Walton EMC was responsive and accommodating to its needs.  (Id.) Walton EMC provided Nestle Purina with clear plans on how the Premises could be effectively and sufficiently served. (See Kingery Direct Testimony, 4-6; Kingery Rebuttal Testimony, 2-3.) 
The load spreadsheet (see Exhibit HK-R1) provided by Nestle Purina includes projections for actual demand — also known as the actual load — through late 2021. This spreadsheet shows that in 2021, Nestle Purina’s projected actual load will be 12,156 kW, which equates to approximately 13,507 kVA. This is significantly — 46 percent — higher than Springs’s expected load of 9,722 kVA….

Kingery Rebuttal Testimony, T.p. 2. When explaining the best way to provide electric service to the premises Hudson Kingery, Engineering and Power Services Director for Walton EMC stated:
Single 12kV meter at the substation. Two independent circuits ending at locations near Nestle Purina’s metal clad switchgear. They will be on the LPCRES-D1 — large Power Energy Service – Distribution Level Service — rate…. Since Nestle Purina requested service at 12kV, and they would be Walton EMC’s sole consumer from the substation, it is simplest and least expensive to use the 12kV metering at the substation as Nestle Purina’s meter…. Nestle Purina requested a rate under which they would receive 100% of their annual energy and reserve requirements from renewable sources.

(Kingery Direct Testimony, p. 4.) Nestle Purina and Walton EMC signed two (2) letters of intent and a contract for Walton EMC to provide Nestle Purina’s new Premises with electric service. (See Lee’s Direct Testimony, p. 4-5; Hearing Exh. 233.)
LEGAL ARGUMENT
The “Large Load Exception” and the “Destroy or Dismantled Clause”
Under the Territorial Act, a consumer and end user of electric service may choose its electric service provider when it satisfies the large load exception. O.C.G.A. § 46-3-8(a). The large load exception is satisfied when a consumer takes single-metered electric service at one or more new premises with a connected load, upon initial full operation, of 900 kilowatts or more.[footnoteRef:4]  O.C.G.A. § 46-3-8(a).  In the context of existing premises, rather than greenfield lots, the Territorial Act deems a premises as new when it has been (i) destroyed or dismantled and (ii) reconstructed not in substantial kind. O.C.G.A. § 46-3-8(b) (hereinafter called the “Destroy or Dismantle Clause”); see also Georgia Power Co. v. Habersham Elec. Membership Corp., Docket No. 23781-U *14 (Initial Decision March 26, 2007, Order Adopting and Modifying Initial Decision September 18, 2007). [4:  The parties have stipulated that Nestle Purina’s Premises will require electric service at 900 kilowatts or more upon initial full operation.  Thus, the majority of this brief will focus on the requirement of a new premises through the destruction or dismantling of the old Premises and reconstruction thereof not in substantial kind.] 

In Habersham, the Commission recognized that a premises can be deemed “new” if it is destroyed or dismantled and reconstructed not in substantial kind.
In this case, the above-quoted so-called “grandfather clause” of the Territorial Act gives [the existing utility] preeminent right to continue serving the disputed Premises, unless [the new utility] can show the [new] facility constructed thereon to be a new premises substantially different in kind from the [old premises]. . . . 

(Id.) The Commission ruled, “In these cases, the new, expanded or reconstructed facility is fundamentally different from the previous facility served on the premises in nature and function so as to constitute a new premises and not to qualify under the “grandfather clause” as a “reconstruction . . . in substantial kind.” (Id. at 16.)
The Georgia Court of Appeals also recognized that the Destroy or Dismantle Clause is an exception to the grandfather clause because it gives rise to a “new” premises.
The [grandfather] clause gives suppliers the right to continue serving any premises lawfully served by it on March 29, 1973 or thereafter, with four exceptions. Those are: (1) failure to provide adequate or dependable service; (2) a requested transfer of service; (3) municipal acquisition and condemnation; and (4) where a premises has been destroyed or dismantled and not reconstructed in substantial kind.[footnoteRef:5] [5:  Excelsior Elec. Membership Corp. v. Georgia Pub. Serv. Comm’n, 322 Ga. App. 687, 692 (2013) (emphasis added).] 

As applied here, because Nestle Purina destroyed or dismantled and then reconstructed the Premises not in substantial kind to the old Premises, under the large load exception through the Destroy or Dismantle Clause, Nestle Purina is eligible to choose its electric supplier.  
GPC emphasizes the “new premises” requirement of the large load exception as if it imposes a greater requirement than the Destroy or Dismantle Clause.  It does so with the hope that the hearing officer will employ GPC’s newfound draconian interpretation that requires a customer to completely raze an old premises down to the ground, including all of its foundation, exterior walls, and roof.  Neither the Commission nor the courts have ever recognized or endorsed such an extreme position.[footnoteRef:6]  Instead, the Commission and courts have long interpreted the Destroy or Dismantle Clause to permit a customer to establish a new premises by destroying or dismantling an old premises and reconstructing it not in substantial kind. This is to be distinguished from construction on a greenfield lot, in which case, the customer need not satisfy the Destroy or Dismantle Clause. In short, if Nestle Purina satisfies the Destroy or Dismantle Clause, it has constructed a new premises under the large load exception.   [6:  The Commission’s precedent is sensible and smart policy because the standard offered by GPC would render the Destroy or Dismantle Clause void and meaningless.  A contrary rule would also require newcomers to Georgia seeking to choose an electric supplier to limit their site selection to greenfield locations rather than existing abandoned and dilapidated plants.] 

Destroy or Dismantle
	Under the Destroy and Dismantle Clause, Nestle Purina must show that the Premises has been destroyed or dismantled and has been reconstructed not in substantial kind. In applying the common definitions of the term “destroy” the Commission should look to the Premises as whole and first determine whether sufficient parts of the Premises were destroyed or ruined completely.  When applying this standard, Nestle Purina destroyed the Premises when it demolished the existing interior walls, flooring, roofing and other structural components. The Commission should determine whether a sufficient amount of the Premises was dismantled, with “dismantled” constituting a lesser degree of the term to destroy to ensure that both words have real and practical meanings. Nestle Purina dismantled the Premises when it took apart and stripped away the electrical infrastructure, the HVAC system, and removed various parts of the roof. Nestle Purina’s substantial changes were sufficient to meet the Commission’s definition of destroy or dismantle.
The Territorial Act does not define “destroy” or “dismantle.” So, the Commission has employed dictionary definitions to define these terms. For instance in Habersham:
[T]he term “destroyed” is, of course, the past tense of the verb “destroy” which means “to ruin completely; spoil; 2. To tear down or break up; demolish; ….”; [T]he word “dismantled” is the past tense of the verb “dismantle” which means “1.a. To take apart; disassemble, b. to put an end to in a gradual, systematic way, 2. To strip of furnishings or equipment. . . .[footnoteRef:7] [7:  Georgia Power Company v. Habersham Electric Corporation, Docket No. 23781-U *22 (Initial Decision March 26, 2007, Order Adopting and Modifying Initial Decision September 18, 2007).] 


The Commission has also applied the plain meanings of “destroy” and “dismantle” differently in the specific factual situations presented in each case. “While certain equipment within and outside the LP building has been and may be dismantled (to be replaced, in large part, by similar equipment), the premises — i.e., the building itself— has not been ‘taken apart so that it is in separate pieces,’ or ‘destroyed in an orderly way.’” Jackson EMC-2015, supra. 
With the expenditure of more than $300,000.00 in remodeling costs by NGD, the Disputed Premises was stripped down to the bare concrete walls and foundation and, after knocking out one such core wall and repairing and enlarging the foundation, was rebuilt and remodeled into a “like new” modern professional office building with a larger and totally different appearance inside and outside from the pre-existing structure. In the words of the statute, the Disputed Premises was totally dismantled and reconstructed into a 37% larger structure of a substantially different kind. …After the completion of such remodeling, the Disputed Premises not only looks new and different in comparison with the pre-remodeling appearance, but the Disputed Premises is a new, larger and different structure (admittedly utilizing 3 of 4 core walls , an interior stairwell, and much of the original foundation from the pre-1995 building) with [sic.] substantially increases value and significantly different uses.

 Georgia Power Company v. Marietta Board of Lights and Water, Docket No. 7545-U *8-9 (Initial Decision, January 12, 1998). “As a comparison between [the exhibits] and as the photographs of the interior show, the Old Sony Plant has been taken apart and stripped of its furnishings and equipment, much of the floor broken up, walls and partitions removed, openings made — all actions that satisfy the plain meaning of ‘dismantled.’” Southwire, at 13. See also Greystone Power Corporation v. Georgia Power Company, Docket No. 40803 (Initial Decision, March 23, 2018); In re Diverse Power v. City of Lagrange, Docket No. 13392, at 7 (Final Commission Order, Dec. 4, 2003) (discussing the application of “in substantial kind”); Colquitt EMC v. Georgia Power Co., Docket No. 12528, at 12-13 (Initial Decision, Jan. 18, 2002) (discussing the application of “in substantial kind”).
	The terms “destroy” and “dismantle” are not interchangeable, and they should not be interpreted as such.[footnoteRef:8]  The legislature used these two distinct words to differentiate the varying degrees to which a premises must be changed to qualify as a new premises. See Jackson EMC-2015, at 8-9.   [8:  “We must therefore interpret the statute as a whole, striving to make all its parts harmonize and to give a sensible and intelligent effect to each part, and to avoid constructions that make some language mere surplusage.” State v. Free At Last Bail Bonds, 285 Ga. App. 734, 737-738 (2007) (internal quotations and citations omitted).] 

Habersham
When defining and applying the definitions to the specific facts of this case, Nestle Purina has destroyed and dismantled the Premises except for some of the more basic exterior elements. Habersham[footnoteRef:9] is particularly instructive in this case because the facts are similar. Georgia Power Company v. Habersham Electric Corporation, Docket No. 23781-U *22 (Initial Decision March 26, 2007, Order Adopting and Modifying Initial Decision September 18, 2007). In Habersham, the premises was changed from a separate three-acre lot consisting of a single-family home, a hotel, and a drive-in theater. Habersham, at 15. The Habersham Premises was changed to a “modern 28-unit senior independent living apartment/retirement complex which will be expanded to 44 units during planned Phase II and will have a total of 32,000 square feet under roof constructed at a cost of more than $2,000,000.00.” (Id.) Rather than broadly sweep the old and new Premises under the same umbrella based on the fact that they are residences, the Commission determined that the Premises was dismantled and reconstructed not in substantial by focusing on the fundamental differences of the new Premises. See Id. at 24-25 (“To claim, as GPC does, that the Old House and CannonWood Village are both similar as residences is a gloss that ignores the drastic differences in size, appearance, cost, profitability, employee staff, commercial use, nature and function between the old and new facilities on the Premises[.]”). [9:  ] 

The customer in Habersham satisfied the “dismantle” option with:
the gutting and stripping out of the Old House’s furnishings, fixtures, appliances, walls, electrical, plumbing and HVAC systems, the replacement and removal of most of the foundation, the demolition of the deck, and the swallowing up of most of the remaining frame and floors within the new and larger Central Section of [the new Premises] so that only a portion of the ceiling of the [old Premises] newly beamed and steel braced remains visible and little of the [old Premises] is functional as part of the new structure.
[bookmark: _GoBack]Id. at 24. The removal of these integral parts of a premises is an important factor when determining whether a Premises is destroyed or dismantled. Similarly, Nestle Purina removed furnishings, fixtures, equipment, walls, electrical systems, plumbing systems and the HVAC during its demolition and reconstruction of the Premises at issue. 
In Habersham, the Commission also considered the replacement and removal of foundation, the demolition of part of the Premises and the “swallowing up” of other parts of the Premises by new and larger structures. Nestle Purina has accomplished substantially similar results at its wet food processing plant. Nestle Purina removed and replaced 30 percent of the flooring and foundation in its food processing area; removed concrete slabs in the old weave room; changed the foundation in the old bleachery by filling the old vats with concrete and the old pits with ballast, structural steel and concrete; removed the roof above the old bleachery, the old tank building, and some of the distribution center; demolished the old filter press’ structural piers; demolished and removed the old air washing pits; and demolished the old crane system. Nestle Purina has swallowed up the old ventilation tunnels; some interior and exterior walls (with the new buildings); and the old air plenum where the new office space sits. In the same way that the Commission in Habersham ruled that the old premises was destroyed or dismantled, the Hearing Officer should also rule against GPC and determine that Nestle Purina destroyed and dismantled the old Springs Premises.
Southwire
The most analogous facts and the most persuasive example of the analysis and application of the Destroyed or Dismantled Clause is found in the Southwire case. There, the Commission ruled again that the destruction or demolition of the integral and functional components of the old premises, along with some exterior changes, resulted in a new premises when reconstructed for a different purpose. Southwire removed walls, changed foundation in certain places, and removed and replaced the electrical infrastructure in the old Premises. See Southwire, supra.  In Southwire, the new premises, although technically manufacturing in nature, was so different that the manner of the destruction, dismantling, and reconstruction was sufficient for the Commission to deem the premises new.  
Since it is undisputed that Southwire is moving substantial new electric load to the Old Sony Plant that would readily exceed the threshold for customer choice under O.C.G.A. § 46-3-8(a), and has removed facilities associated with the warehousing operation last occupying the building, the question presented, as stated in the Procedural and Scheduling Order, is whether the changes to the Premises render it new and not reconstructed in substantial kind. For the reasons set forth below, the Commission finds that the Southwire North Campus is a new Premises not reconstructed in substantial kind to the Old Sony Plant.

In Southwire, the Commission used and built upon its precedent in Habersham by recognizing how the premises was destroyed when certain important aspects of the premises were ruined to the extent that those integral parts could no longer be used for their prior purposes. See id. at 10-13. The Commission also reasoned that the Premises was dismantled when certain structural components were taken apart to properly outfit the Premises for its new and substantially different use. See id. The Commission combined the controlling aspects of its prior cases to apply a standard that considered the changes to the premises and how those changes affected the premises at the time of the decision.
In applying the Habersham case to the facts of Southwire, the Commission reasoned:
As a comparison [of exhibits] and as the photographs of the interior show, the Old Sony Plant has been taken apart and stripped of its furnishings and equipment, much of the floor broken up, walls and partitions removed, openings made—all actions that satisfy the plain meaning of “dismantled.”

Id. at 8 (citing Habersham). Because the old Springs Premises has been taken apart, stripped of its fixtures and equipment, had its floor broken up, had its walls and partitions removed, and had openings made just as the Old Sony Plant in Southwire, the Hearing Officer’s determination in this case should be the same as in Southwire — that Nestle Purina destroyed or dismantled the old Springs Premises.
	The Hearing Officer’s analysis and determination should be substantially similar to the Southwire analysis and determination. In Southwire, when the PSC determined that Southwire was “not merely ‘retrofitting discrete portions of the interior’ but [had] instead dismantled the prior remises and [was] constructing a new facility with substantial electric service requirements.” Id. It considered the dismantling and replacement of the electrical system and electrical infrastructure, the dismantling and replacement of the flooring, and the filling of underground tunnels. In the present case, Nestle Purina also demolished and replaced the old electrical system and infrastructure, dismantled and replaced substantial portions of the flooring for both drainage and foundational reasons, and filled underground tunnels. Additionally, Nestle Purina demolished interior walls, made openings in other walls, and is enclosing some exterior walls with a new building. Based on the specific facts and circumstances in this case, the Hearing Officer should find that the “facts demonstrate destruction through making the [old Springs Premises] unsuitable for its prior uses and dismantling through a systematic removal of the facilities, equipment, and furnishings of the [old Springs Premises], including all of the production related electric infrastructure.” See id. 
Jackson EMC-2015 and Greystone
	The analyses in Jackson EMC-2015, supra, and Greystone, supra, are of little help in this case and are not controlling. In Jackson EMC-2015, this hearing body immediately noted that the old Premises and the new Premises “would use the same primary raw material (wood), store the wood, debark the wood, reduce the size of the wood, dry the wood, press and re-form the wood into a final product, and then ship the wood product by rail or truck.” Jackson EMC-2015, at 6. This hearing body also noted that “[t]he processes are so similar that AWP plans to use some of the very equipment used in LP’s operations, including in-feed chutes; debarking equipment; four of five dryers; regenerative thermal oxidizers (“RTOs”); and bark conveyors.” Id. Finally, the PSC found that: 
Other LP equipment is to be replaced with more modern equipment that serves the same function, including truck scales; a log crane; size-reduction equipment; and wet electrostatic precipitators (“wet ESPs”) (five to be replaced with two that serve the same function). JEMC Ex. 19 provides a more complete list of equipment to be used “as-is,” refurbished, or replaced with the same or similar equipment. Also, a significant amount of the infrastructure used in LP's operation is planned to be used by AWP.

Id. A cursory view of the Jackson EMC-2015 case and its facts do not show that parts of that Premises would be destroyed or dismantled. The specific evidence in Jackson EMC-2015 shows that the differing changes between the Premises were minimal and that the end functionality of the minimally-changed Premises would largely be the same. The facts and circumstances drive the analysis, and the analysis in Jackson EMC was a simple one: There were no functional or infrastructure changes that would be similar to Habersham, Southwire, and the present case.
	Like Jackson EMC-2015, in Greystone, the differing changes between the old Premises and the changed Premises were both minimal, incomplete, and not substantive. Therefore, because of the glaring factual distinctions, neither Greystone’s analysis nor Jackson EMC’s analysis are controlling in this case. In Greystone, “Keurig made renovations to the Building to support its now-defunct production line, which it installed in one-third of the Building’s main room… These renovations were designed to support Keurig’s pod production equipment, but Keurig discontinued its Kold product line and the production equipment never went into commercial operation.” Greystone, at 3. Importantly, distinct from Habersham, Southwire, and the present case, “[a]t no point after purchasing the Building, however, did Keurig tear down or take apart the Building.” Id. Based on the Greystone facts there was no analysis that would show that Keurig destroyed or dismantled the old Premises. The evidence showed that at the time Keurig was selling the Premises for warehousing purposes, “the Building remain[ed] intact and primarily as originally constructed.” See Id. In response to GPC’s argument in Greystone, the Hearing Officer made clear that the evidence presented regarding Keurig’s changes to the Premises did not, and could not, rise to level of destroy or dismantle, and that GPC’s reliance on limited portions of the prior analyses were not sufficient. See Id. at 6 (“Even under its rejected interpretation, GPC would not have the right to serve the Building.”). Nestle Purina’s combination of the integral parts of each analysis is what sets it apart from cases like Habersham and Greystone and ultimately shows that Nestle Purina destroyed or dismantled the old Springs Premises.
	The precedent set by this hearing body coupled with the facts and circumstances of this current case would not erode the grandfather rights of the Territorial Act because Nestle Purina’s transformation of the old Springs Premises is not simply a renovation. See id. Walton EMC’s position would give the appropriate meaning to the wording of the large load exception to ensure that the legislature’s intent  is properly carried out. The facts of this pending case are so different and distinct from the facts in Jackson EMC-2015 and Greystone — that Jackson EMC-2015 and Greystone’s analyses are only marginally useful. Jackson EMC-2015’s and Greystone’s analyses are more properly used to contrast this pending case to show the substantial degree to which Nestle Purina has destroyed or dismantled the old Springs Premises.
Reconstructed Not in Substantial Kind
	The state-of-the-art wet pet food processing plant is not united by the functional and relevant common traits and interests of the old Springs Premises, and, therefore, Nestle Purina’s food processing plant was reconstructed not in substantial kind. See Habersham, supra; see also MBLW, supra. The Commission defines the phrase “in substantial kind” as a “facility which is largely, but not wholly, of the same fundamental nature or quality as the previous facility.” MLBW, at 8. In applying this standard, the PSC has approved analyses that consider the prior functions of the Premises concomitantly with the amount of change and construction. The PSC has explained the proper analysis in the following cases:
It is not just that the business of the tenant at the Disputed Premises changed or that the use of such Disputed Premises change, but the size, configuration, appearance, and value of such Disputed Premises has changed substantially in quality and nature. After the completion of such remodeling, the Disputed Premises not only looks new and different in comparison with the pre-remodeling appearance, but the Disputed Premises is a new larger and different structure (admittedly utilizing 3 or 4 core walls, an interior stairwell and much of the original foundation from the pre-1995 building) with [sic.] substantially increase value and significantly different uses.

MBLW, at 9.

However, such reliance by GPC is misplaced, because the Marietta Board of Lights and Water decision, supra, relied also on the totally differing ultimate end uses of the new professional office building from the former converted garage/residence used previously as a retail florist shop and a knife and saw sharpening shop which previously existed on the Premises; and such function or use of the Premises must be substantially different for a replacement structure to be determined by the Commission to be a substantially different or new Premises and, hence, not subject to the grandfather clause. Unlike the Marietta Board of Lights and Water case, the functions of the old and new facilities on the Premises in this case do not differ substantially… Regardless of the increased size and extensive funds expended, the Shell/Wendy’s facility remains basically a convenience store/gas station with added modern bells and whistles.

Colquitt, at 14-15.

While, as reflected in the Initial Decision, the re-built facility is not identical in all respects to its predecessor, past decisions by this Commission have not required this to be so. On the contrary, larger, more modern and more elaborate replacement facilities of similar function and classification have generally been ruled by the Commission to be “in substantial kind” with previous facilities and not to be new Premises.

Diverse Power, Inc., f/k/a Troup Electric Membership Corporation v. City of Lagrange, Docket No. 13392-U *5 (Initial Decision, February 14, 2003, Final Order of Commission, November 3, 2003).

The first series of cases generally involves a Premises where the old building is either expanded dramatically or replaced altogether by a new building, but retains the same basic function and nature… The second group of cases involves situations where the new, expanded or reconstructed facility is of a different nature and function from that of the old facility on the Premises and is, therefore, deemed by the Commission to be a new or different Premises not “reconstructed…in substantial kind” and, hence, not subject to the protections of the “grandfather clause” for the prior or existing service provider. In these cases, the new, expanded or reconstructed facility is fundamentally different form the previous facility served on the Premises in nature and function so as to constitute a new Premises and not to qualify under the “grandfather clause” as a “reconstruction…in substantial kind.”

Habersham, at 23-24.

Southwire is making a product very different from that which was made at the Old Sony Plant and is dedicating the Southwire North Campus to its heavy manufacturing undertaking, as opposed to manufacturing, warehousing and distributing consumer goods. The difference in the production of the products has required substantial systematic changes to the facilities, including removal of the massive warehousing facilities that occupied the building as shown on SW Ex. 7-8, and removal of walls, partitions, creation of openings to the outside, the removal of flooring to add new foundations for heavy machines and certain walls, and the removal of the entire production electrical system, its replacement with a different system capable of safely and reliably serving heavy equipment production lines, and replacement of service from the distribution network (originally required because of the delicate nature of recording) (Tr. 15; GPC Ex. 2) with the new service extended from the transmission network to a customer substation and switchyard addition to the Premises. (GPC Ex. 4, Photograph SDK-Y; SW Ex. 29) As a result, the facilities requiring service at the Southwire North Campus are different in kind from those of the Old Sony Plant and the new Premises is not in substantial kind to the old. The new Southwire North Campus is not “a facility which is largely ... of the same fundamental nature or quality as the previous facility.”

Southwire, at 10-11.

The uses of the LP plant and the proposed AWP plant are also substantially similar. First, the operations are both wood manufacturing operations. In both operations, wood is manufactured into a different product. Thus, the basic function is the same. But the similarities do not end there… The evidence adduced at the hearing demonstrates conclusively that the LP wood manufacturing operation and AWP's proposed wood manufacturing operation are of “the same fundamental nature or quality.”

Jackson EMC, at 11.

In contrast, the old and new buildings in the present case are physically similar and they share a core purposes, namely, the retail sale of food and beverages to the public. In any event, in response to a similar argument made in the Diverse Power case, the Commission stated that “the Commission, as always, will rise to the occasion and continue to equitably apply the provisions of the Territorial Act in all such cases that may come before it.”

Walton Electric Member Corporation v. Georgia Power Company, Docket No. 34390 *11-12 (Initial Decision, July 31, 2015).

The Building as it exists today, like the Building as it existed before Keurig purchased it, has no ability to manufacture anything and is unsuitable for use in manufacturing without major renovations. (Tr.134: 1-11) Thus, even if renovations could result in a new Premises under the Territorial Act, the Building as it exists today is in substantial kind to the Building as it existed before it was purchased and modified by Keurig: a huge box, with the majority of its floor space being a large open area, suitable for use in warehousing/distribution.

Greystone, at 9-10. 
Although Greystone says that “[w]hile older Territorial Act decisions gave more emphasis to the function, the Commission has recently recognized that, consistent with the language of the grandfather clause, the proper focus is on the physical characteristics of the old and new Premises[.]” Id. at 10. Greystone does not say that the comparative functions should not be considered at all; instead, Greystone, consistent with prior PSC rulings, implies that the initial focus should be on the comparison between the physical characteristics of the old and new premises. After the comparison of physical characteristics is completed, the focus on function is allowed and, in most cases, necessary. Consistent with the current case, the Hearing Officer in Greystone also discussed the lack of functional differences between the Keurig Premises and the prior Premises. See Id. at 9-10. 
When considering the precedent cases, the analogous facts among the relevant cases, the distinguishing facts among the relevant cases, and the relevant analyses, Nestle Purina’s new wet pet food processing plant was reconstructed not in substantial kind with the prior Springs Premises. Neither the state of the Premises immediately prior to Nestle Purina’s acquisition nor the state of the Premises at Springs’ full operation were conducive to operating a wet pet food processing plant. As a result, Nestle Purina changed the Premises’ flooring, flooring foundations, walls, roof, HVAC, electrical infrastructure, lighting, fixtures, and various treatment facilities so it could safely, effectively, and economically operate its plant. Nestle Purina is in the process of adding a 100,000 square-foot structure to accommodate and increase its wet pet food processing plant. This new structure will effectively “swallow up” existing exterior walls and create new exterior walls.
These changes were necessary changes and not simple upgrades or “in like kind” replacements. Nestle Purina could not simply update the electrical infrastructure for its new plant because this infrastructure would not have been sufficient to effectively power Nestle Purina’s processing plant. Nestle Purina also had to completely change the HVAC system as well as the flooring to ensure compliance with rigorous FDA standards and Nestle Purina’s own quality and health standards. Because Nestle Purina had to make these changes to the Premises, the food processing plant is not “united by common traits and interests.” See Southwire, at 10-11. The buildings on the Premises continue to have floors, walls, and roofs, but these simplistic traits are not what constitute the fundamental nature of the food processing plant. 
Now, the Premises is fundamentally a food processing plant because it is appropriately sealed and safe from contaminants; it is able house perishable items; it is able to safely process the edible ingredients of the food; it is able to discharge any waste safely and pursuant government regulations; and it is able to handle an increased electrical load to ensure that the pet food remains safe and edible for Nestle Purina’s consumer. The notion that Nestle Purina’s pet food processing plant is of the same fundamental nature because the Springs’ Premises made textiles and Nestle Purina’s Premises makes food — “manufacturing is manufacturing” — is the same as saying that women and men are of the same fundamental nature because women and men are both human beings. There are important fundamental characteristics that distinguish the old and new Premises just as there are important, fundamental characteristics that distinguish women and men. Because the old Springs Premises’ fundamental nature and quality had to be changed so that Nestle Purina could operate its food processing plant, the food processing plant was reconstructed not in substantial kind with the Springs Premises.
GPC’s application of the “in substantial kind” cases to this current case would run counter to the legislative intent of the exception. Under GPC’s analysis, if a Premises is reconstructed with walls, flooring, and a roof, it would be in substantial kind, and the interior structural and infrastructural changes and functionality of the Premises would be ignored. This analysis would write the exception out of the statute and disregard the intent of the exception. “To define the legislative intent, the court considers the purpose of the statute and its impact on the body of law as a whole.” Free At Last Bail Bonds, 285 Ga. App. at 736-737. To give the large load exception practical meaning and practical application, this hearing body must look to physical and structural changes along with the functional distinctions to determine that Nestle Purina reconstructed its food processing plant not in substantial kind with the Springs Premises.
Choice
	Nestle Purina first exercised its right to choose its electrical supplier when it selected Walton EMC. Nestle Purina did not enter into a binding agreement through mutual assent with an electrical supplier until it received all of the necessary information regarding how electrical service would be provided to power the Premises at full operation. The Georgia Court of Appeals has ruled that when determining whether a large load customer has made an electrical supplier choice, “the case must be viewed from the legality of the contract principles involved.” Jackson Elec. Membership Corp. v. Georgia Public Service Com’n, 294 Ga. App. 253, 258 (2008). Nestle Purina could not, and did not, make a choice prior to selecting Walton EMC because Nestle Purina never had sufficient information to determine how permanent service would be effectively and efficiently provided, at what rate its permanent service would be provided, and what, if any, upfront costs would be required for permanent service. In prior cases, the Court of Appeals has agreed that if there is no contract, a large load customer cannot be bound by a “choice.” See Id. (“We find that Dalton rests on sound logic and that it would be unfair if large load customers could be bound to receive service from an allegedly chosen supplier absent a binding agreement reached through mutual assent and meeting the other requirements for contract formation under Georgia law.”).
	Nestle Purina and Walton EMC entered into a binding agreement for the latter to provide electric service to Nestle Purina’s Premises. 
To constitute a valid contract, there must be parties able to contract, a consideration moving to the contract, the assent of the parties to the terms of the contract, and a subject matter upon which the contract can operate. Binding contracts may consist of several writings—provided there is no conflict between the various parts.

Id. at 259 (internal quotations and citations omitted). After discussing options for service, renewable energy, and how the electric service would be provided, Nestle Purina entered into a March 19, 2019, Letter of Intent with Walton EMC. The letter states
Having initiated discussions with Walton regarding Walton’s capability to serve the Project, the Company hereby selects Walton as the electric supplier for the Project. It is understood in furtherance of this selection, Walton and the Company will use commercially reasonable efforts to negotiate and finalize a contract with mutually acceptable commercial terms and price structure for permanent electric service to the Project by May 1, 2019. 

March 19, 2019, Letter of Intent Regarding Permanent Electric Service for Hartwell Plant Project. 
On April 17, 2019, Nestle Purina and Walton EMC entered into another Letter of Intent to ensure that the parties had sufficient time to complete the final terms and price structure for permanent service. These letters of intent and the subsequent actions of the parties formed a valid, binding agreement. In reliance on the letters of intent, the discussions with Nestle Purina’s representatives, and the actions of Nestle Purina’s representatives, Nestle Purina has conveyed, or expects to convey, certain property to Georgia Transmission Corporation, and Walton EMC began building the necessary substation to power Nestle Purina’s Premises. The substation was completed with the intent for Walton EMC to begin servicing Nestle Purina’s Premises in July 2019. These actions show the respective intents of both parties to be bound by an agreement for Walton EMC to provide electric service and for Nestle Purina to receive electric service.
	Georgia appellate courts have determined that, although contract principles are to be applied to determine whether a choice has been made, an explicit and formalized contract has not always been necessary. In Jackson Elec. Membership Corp. v. Georgia Power Co., the Supreme Court of Georgia determined that the negotiation process, a written proposal, a letter exchange confirming service, a signed “Request for Service,” and an unsigned membership application were sufficient evidence of a binding contract or agreement. 257 Ga. 772 (1988). Specifically, the Court determined that 
In sum, on this issue we hold that a contract was formed by the exchange of mutually interdependent promises, that membership in the corporation is a condition precedent not to the contract but to the existence and enforcement of an immediate right, that the parties have an implied duty to exercise good faith in accomplishing the condition precedent and that the condition is a mere formality. The grant of summary judgment for lack of mutuality of obligation was error.

Id. at 774. If the Jackson EMC-1998 case meets the elements of a contract, the explicit, signed letters between Nestle Purina and Walton EMC and their subsequent actions also show the exchange of “mutually interdependent promises” sufficient to form a binding agreement.
	The facts of the case at issue are also analogous to North Georgia Elec. Membership Corp. v. City of Dalton (“Dalton”), because, in both cases, the customer and potential provider discussed permanent service and both acted and relied on the other party’s responses to the discussions. 197 Ga. App. 386 (1990). Nestle Purina and Walton EMC discussed the way that electric service would be provided, the rates, the renewable energy requirements, and the load requirements before agreeing to service, in the same way that the parties in Dalton discussed the type of service and how it would be provided. Similarly, this hearing body should determine that Nestle Purina made its first and only choice under the large load exception when Nestle Purina selected Walton EMC. In determining that a choice was made in Dalton, the Georgia Court of Appeals determined that 
The legal test for mutuality of assent to contract or meeting of the minds requires the application of an objective theory of intent whereby one party’s intention is deemed to be that meaning a reasonable man in the position of the other contracting party would ascribe to the first party's manifestations of assent, or that meaning which the other contracting party knew the first party ascribed to his manifestations of assent.

Id. at 387. The Court of Appeals looked to the multiple correspondences between the customer and Dalton, specifically discussing the following: how service would be provided and that Dalton could provide service in the manner that the customer requested; the purchase orders made by the customer to add permanent facilities and Dalton’s fulfillment of those purchase orders; as well as the exchange of rates and quotes from Dalton to the customer. See Id. at 388. Because Walton EMC relied on Nestle Purina’s statements and actions in the same way that Dalton relied on its customer’s statements and actions, this hearing body should find that there was mutuality of assent between Nestle Purina and Walton EMC, and, thus, a binding agreement as to choice.
	The evidence in this case is similar to the facts in Jackson EMC-2008. In Jackson EMC-2008, the Court of Appeals determined that there was an agreement between the customer and Jackson EMC. To determine this, the Court of Appeals looked to the “Request for Electric Service” form, the customer’s knowledge of rates and rules, an amended land sale, and correspondence showing an intent to bind. See Jackson EMC-2008. Based upon the evidence submitted, Nestle Purina, as a large load customer was able to contract with Walton EMC, and vice versa because the location of the Premises is wholly outside of any municipality. See Id. at 259. Nestle Purina and Walton EMC have the appropriate consideration to accept and provide electric service, respectively, and to act in good faith to complete contract terms. See Id. Nestle Purina and Walton EMC assented to the terms of the contract to provide service — in that the objective intentions of each party were reasonably known, understood, and agreed upon. See Id.   
STIPULATIONS
All parties stipulate that the Premises will have a connected load, at time of initial full operation, greater than 900 kW. Although not specifically stipulated to, there has been no dispute or contrary evidence that Nestle Purina will be the sole consumer and end user of the electrical service on the Premises. There is also no contrary evidence that the Premises consists of “two or more buildings, structures, or facilities which are located on one tract or contiguous tracts of land.” Nestle Purina’s service will be single metered both at the time that Walton EMC begins providing service and at the initial full operation of the Premises. 
	Regarding Nestle Purina’s choice, all parties stipulate that Walton EMC and Georgia Power are electric suppliers as defined by the Georgia Territorial Act, and that the Premises is wholly located outside of the municipal limits of Hartwell, Georgia.
CONCLUSION
Nestle Purina is eligible for customer choice under the large load exception of the Territorial Act because it created a new premises when it destroyed or dismantled the prior Premises and reconstructed the new Premises not in substantial kind. Nestle Purina destroyed the prior Premises when it demolished walls, flooring, roofing, and other connected structural parts. Nestle Purina deliberately broke down and took apart the premises by dismantling the electrical system, HVAC system, fixtures, and other necessary parts of the previous infrastructure. This destruction or dismantling was necessary for Nestle Purina to reconstruct the Premises into a state-of-the art wet pet food processing plant, which is not reconstructed in substantial kind with the prior Premises. Nestle Purina did not exercise its choice until it received all necessary information from Walton EMC relating to how electric service would be provided, the electric service rate, the upfront costs for service, and the availability of renewable energy. Nestle Purina never received the necessary information from GPC. Nestle Purina then selected Walton EMC to be its electric supplier pursuant to a binding agreement. Therefore, the Commission should in favor of Walton EMC and Nestle Purina. Specifically, the Commission should find the following:
That Walton EMC is not in violation of the Territorial Act 
by attempting to provide electric service to the premises; and
That Georgia Power is not the lawful supplier of electricity 
to the premises.

This 1st day of October, 2019.	
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