Docket No. 27800, Georgia Power’s Application for the Certification of Units 3 and 4 at Plant Vogtle and Updated Integrated Resource Plan

ORDER

THE FULTON COUNTY TAXPAYERS FOUNDATION, INC. AND JOHN S. SHERMAN APPLICATION FOR RECONSIDERATION OF 
ORDER ON REMAND
I.
Introduction
This matter comes before the Georgia Public Service Commission (“Commission”), on a July 5, 2010 petition filed by the Fulton County Taxpayers Foundation, Inc., and John S. Sherman (collectively referred to as “FCTF”) seeking reconsideration by the Commission of its June 23, 2010 Order on Remand in this docket.
On March 30, 2009, the Georgia Public Service Commission (“Commission”), pursuant to its jurisdiction and authority under the Georgia Integrated Resource Planning Act, issued its Amended Certification Order in this Docket approving and adopting a Stipulation executed on behalf of the Commission Public Interest Advocacy Staff and Georgia Power Company.  The Commission’s Amended Certification Order (“Order”) certified the construction of Georgia Power Company’s Vogtle Units 3 and 4 at a certified in service cost of approximately $6.4 billion.  Additionally the March 30 2009 Order approved Georgia Power Company’s 2008 Integrated Resource Plan Update and Budget 2009 Forecast.  
On April 9, 2009, the Southern Alliance for Clean Energy (“SACE”), a party to the proceedings in Commission Docket No. 27800, and FCTF, each made filings with the Commission.  FCTP filings and Commission action relating to those filings are discussed below. SACE filed a Motion for Reconsideration requesting that the Commission reconsider its March 30, 2009 Order.  On May 14, 2009 the Commission entered its order denying the SACE Motion for Reconsideration of the Commission’s March 30, 2009 Order.  SACE appealed the Certification Order to Fulton County Superior Court, and on May 5, 2010, the Fulton County Superior Court issued an order remanding the case to the Commission for purposes of making separately stated findings of fact and conclusions of law in accordance with O.C.G.A. § 50-13-17(b).  
The Commission, on June 23, 2010, the Commission entered its Order on Remand.  It is the June 23, 2010 Order on Remand for which FCTF seeks Commission reconsideration.
II.
Procedural History – Fulton County Taxpayer Foundation
A.
FCTP April 9, 2009 Application
On April 9, 2009, FCTF filed with the Commission a Notice of Intent to Intervene and Application for Leave to Intervene (“Application”) in this docket.  In addition to its Application, FCTP filed an Application for Reconsideration requesting the Commission reconsider its March 30, 2009 order.  
In an Order dated May 14, 2009 the Commission denied the FCTF Application, finding that FCTF had failed to meet the statutory requirements, O.C.G.A. § 46-2-59, for intervention in proceedings before the Commission.  The Commission further found, as stated in the May 14, 2009 Order, that as FCTP had not legally intervened in this matter, it lacked standing to seek reconsideration of the Commission’s March 30, 2009 Order. 


FCTF petitioned the Superior Court of Fulton County for judicial review of the Commission’s decision.
  On December 23, 2009, an Order and Final Judgment was entered by Judge Marvin S. Arrington, dismissing the FCTF petition for judicial review of the Commissions March 30, 2009 Order and affirming the Commission’s May 14, 2009 denial for FCTF April 9, 2009 Application.  FCTF appealed the December 23, 2009 order to the Supreme Court of Georgia.


B.
FCTF July 5, 2010 Application

In its July 5, 2009 filing, the FCTF asks the Commission to reverse the June 23, 2010 Order on Remand.  Among the arguments advanced by FCTF for the reconsideration and reversal of the Order on Remand is its position that the Order on Remand is void as a matter of law inasmuch as the Order on Remand was purportedly issued when supersedeas, pursuant to O.C.G.A. § 5-6-46(a) is in effect with respect to the FCTF litigation before the courts. 
The FCTF argument that the Commission lacked the authority to issue the Order on Remand is misguided.  There were two petitions filed with the Fulton County Superior Court in response to the Commission’s Amended Certification Order:  one by the FCTF and one by SACE.  Because SACE is not a party to the FCTF petition to the Fulton County Superior Court, FCTF appeal of the Superior Court’s Order in that case does not prohibit the Commission from complying with the Superior Court’s Order on SACE’s Petition.  See, Winzer v. EHCA Dunwoody, LLC, 277 Ga. App. 710, 712 (2006).  Furthermore, the judgment of the Superior Court with regard to FCTF was that FCTF lacked standing to pursue judicial review or obtain injunctive and other relief.  Enforcement of that judgment is not being sought here.  The Order on Remand has absolutely nothing whatsoever to do with FCTF or its standing to pursue the various remedies requested in Superior Court.  The Order on Remand is a valid and lawful order.  

WHEREFORE, IT IS ORDERED, that the Fulton County Taxpayers Foundation, Inc, and John S. Sherman July 5, 2010 Application for Reconsideration is hereby DENIED.

ORDERED FURTHER, that the Fulton County Taxpayers Foundation, Inc, and John S. Sherman lack standing to seek reconsideration of the Commission’s Order on Remand
ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained for the purpose of entering such further order or orders as this Commission may deem proper.


ORDERED FURTHER, any motion for reconsideration, rehearing, or oral argument shall not stay the effectiveness of this order unless expressly ordered by the Commission.

The above by action of the Commission in Administrative Session on the 17 of August 2010. 
_________________________________
Reece McAlister
Executive Secretary

_________________________________

Date

__________________________________
Lauren “Bubba” McDonald, Jr.
Chairman

________________________________
Date
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