Docket No. 28607
In Re:
Excelsior Electric Membership Corporation v. Georgia Power Company
ORDER ADOPTING THE HEARING OFFICER’S INITIAL DECISION

I.
Background


On October 29, 2008, Excelsior Electric Membership Corporation (“Excelsior) filed a Complaint before the Georgia Public Service Commission (“Commission”) against Georgia Power Company (“Georgia Power” or “GPC”) for alleged violation of the Georgia Territorial Electric Service Act (“Territorial Act”). In its Complaint, Excelsior alleged that it, rather than Georgia Power, is the proper electric supplier of electrical service to the Campus Club Apartments (“Campus Club”) located in Statesboro, Georgia.  
On October 25, 2008, Georgia Power filed a Motion to Dismiss Excelsior’s Complaint. Excelsior filed its Response to Georgia Power’s Motion on December 22, 2008, and Georgia Power filed its Reply to Excelsior’s Response on January 5, 2009.  On February 6, 2009, the Commission assigned the matter to a hearing officer.  Hearings took place before the Hearing Officer on April 20, 2009.  


On April 9, 2010, the Hearing Officer issued an Initial Decision dismissing Excelsior’s Complaint for failure to state a claim upon which relief may be granted. The Initial Decision reached the following findings and conclusions:
1. 
by law the individual units at Campus Club are each new premises; and
2. 
there is no basis under the Territorial Act to require Georgia Power to surrender its right to service Campus Club.
(Initial Decision, p. 5, 7).


On April 19, 2010 Excelsior filed a Petition for Full Commission Review of the Hearing Officer’s Initial Decision. In its Petition, Excelsior alleged that the Hearing Officer, despite correctly finding that the installation of sub-meters created "new premises," incorrectly found that the "grandfather clause" of the Territorial Act (O.C.G.A. Sec. 46-3-8(b)), allows Georgia Power to serve the "new premises." Excelsior argued that the Hearing Officer erred because he found that the installation of sub-meters subsequent to the initial single metered service to the Campus Club Apartments Complex "premises" created "new premises"

Georgia Power filed its Response to Excelsior’s Petition on May 3, 2010, and Excelsior filed a Reply Brief in support of full Commission review on May 10, 2010. 
II.
Jurisdiction

The Complaint was filed pursuant to the Commission’s Utility Rules (515-2-1-.04) and to the provisions of the laws of the State of Georgia vesting in the Commission jurisdiction over the parties and their actions with regard to matters arising under the Territorial Act, O.C.G.A. §46-3-1 through §46-3-15. Both Excelsior and GPC are electric suppliers as that term is defined at O.C.G.A. § 46-3-3(3) and are subject to the Commission’s jurisdiction under the Territorial Act

III.
Staff Recommendation

Staff recommended that the Commission adopt the Hearing Officer’s Initial Decision dismissing Excelsior’s Complaint. At its Administrative Session held on August 3, 2010, the Commission adopted the Staff’s recommendation.

IV.
Findings of Fact and Conclusions of Law
The relevant and pertinent facts before the Commission in this dispute are uncontested.  The premise at issue in this matter is known as Campus Club Apartments, located within Bulloch County, Georgia at 211 Lanier Drive in Statesboro, Georgia.  The premise is located within the service territory assigned to Excelsior and consists of multiple, detached buildings, most of which are residential apartment buildings.  (Initial Decision p. 2) 
As the connected load a initial full operation was in excess of 900 kW, the premise qualified as a customer choice load (O.C.G.A. § 46-3-8(a)) After being chosen electric supplier by the premises owner, Georgia Power extended permanent electric service to this premises in December, 2001. At the time of Georgia Power’s initial service to Campus Club, Georgia Power provided service through a single meter.  In providing service, Georgia Power installed a single meter for a number of buildings under common ownership on contiguous property at the request of the owner of the premises States Property Company, LLC (“SPC”). (Initial Decision, p. 3)
SPC developed the premises for occupancy in the style of a furnished dormitory rather than as unfurnished apartments.  SPC proceeded to take and pay for single metered service beginning with the commencement of Georgia Power’s service in 2001 and continuing during the entirety of its ownership of the premises until the premises was sold in August, 2004.  Excelsior made no complaint to the Commission when Georgia Power initially began serving the premises with single-metered service to the SPC in 2001 or at anytime during the ownership and operation of the premises by SPC. Id.
With the change in ownership, the new owners installed meters for each unit in 2007.  Though there exist individual meters to the units, Georgia Power continues to serve Campus Club through a single meter.  SPC in turn assess a fee for utility service to each unit within the complex based upon the usage by each unit.  Id.
A. The individual units at Campus Club are each new premises

Excelsior argued that the introduction and installation of individual meters for the units in Campus Club transformed Campus Club from one premise to multiple new premises.  The term “premise” is specifically defined within the Territorial Act.
  Excelsior argued that as these new premises are within its assigned territory and the new premises are not large enough to be designated as customer choice loads, the Territorial Act provides that Excelsior, not Georgia Power, is the lawful the electric supplier.  Under the Territorial Act each electric supplier has exclusive right to extend service to new premises located within its geographic territory.  O.C.G.A. § 46-3-3(1).  

As support for its position Excelsior cited the Territorial Act definition of “premise”.  It is Excelsior’s contention that as the definition of “premise” includes the provision that, “that any such building, structure, or facility shall not, together with any other building, structure, or facility, constitute one premises if the permanent service to it is separately metered and the charges for such service are calculated independently of charges for service to any other building, structure, or facility…” (O.C.G.A. § 46-3-3(6)) Campus Club by law is no longer a single premise.  Excelsior argues that the Territorial Act mandates that upon installation of a meter to measure service to one of the individual apartments, that apartment is itself a “premises,” and it can no longer be treated as a component of the “one premises” served by Georgia Power under the large load exception.  Excelsior argued that transformation from a single premise to multiple premises through the installation of individual meters may occur at any time, regardless the duration between initial operation under one meter and the installation of individual meters.

As further support Excelsior argued that the ruling of the Georgia Supreme Court in Sawnee Electric Membership Corporation v. Georgia Public Service Commission, et al, 273 Ga., 702 (2001) is on point and is dispositive.  In Sawnee the Court determined that an electric provider may not aggregate individually metered consumers in order to meet the large load customer’s choice threshold of 900kW.  Each individually metered unit was held to be a “premise” under the Territorial Act.  Excelsior argued that the holding in Sawnee is applicable in this matter and that the transition to individually metered units created new and additional premises.  If the Campus Club complex were to begin its initial operations with each unit individually metered, it could not aggregate the loads of those units to reach the 900 kW threshold to qualify it for the large load exception to the Territorial Service Act. Sawnee at 706-707 and City of Norcross v. Georgia Power Company, 197 Ga. App. 891 (1991).  

In Sawnee, the Supreme Court held that “Since the electric service to the individual apartments is separately metered and the charges for service to each tenant are calculated independently, the complex cannot be considered “one premise” within the statutory definition.” Id at 705. The Commission agrees with the conclusion of the Hearing Officer that the individual units at Campus Club are each new premises.  

B.
There is no basis under the Territorial Act to require Georgia Power to surrender its right to serve Campus Club.

Having determined that the Campus Club complex in comprised of multiple premises, the Hearing Officer considered whether Georgia Power should be required to discontinue its present service to Campus Club and relinquish it to Excelsior. The Commission agrees with the Hearing Officer’s conclusion that there is no basis under the Territorial Act to require Georgia Power to surrender its right to serve Campus Club.
In its Motion to Dismiss Georgia Power argued that Excelsior’s request that the Commission order a change in suppliers has no legal basis. (Georgia Power Motion, p.3) Georgia Power argued that whether or not a determination is made that the Campus Club is now multiple premises, it retains the right to serve under the Territorial Act’s “grandfather clause.” Id. p. 4 The pertinent portion of O.C.G.A. 46-3-8(b) states, “every electric supplier shall have the exclusive right to continue serving any premise lawfully served by in on March 29, 1973, or thereafter lawfully served by it.”  The right to serve may only be interrupted where there has been  

(1) a showing of failure to provide adequate or dependable service (O.C.G.A. § 46-3-8 (c)(1)), 

(2) a requested transfer of service ((O.C.G.A. § 46-3-8 (c)(2)), 

(3) municipal acquisition and condemnation (O.C.G.A. § 46-3-8 (h)) or 

(4) instances in which a premise has been destroyed or dismantled and which was not reconstructed in substantial kind (O.C.G.A. § 46-3-8 (b))  

The Hearing Officer determined that none of these conditions were present in this matter nor had there been any claim that any of these conditions exist. (Initial Decision, p. 6)
The Commission agrees with the Hearing Officer’s determination that the Sawnee case does not require a finding that Georgia Power must relinquish service to Campus Club to Excelsior. There is a significant distinction between the facts in Sawnee and the undisputed facts in this matter.  In Sawnee the Supreme Court held that individual apartments could not be aggregated and their individual load totaled to meet the customer choice threshold requirement of 900 kW.  The test of what constitutes a premise was applied at the time the customer made its selection of electric suppliers, as considered by the Court in that case.   The Court did not state that a lawful extension of service could be undone by a subsequent metering change occurring years later on the customer’s side of an electric supplier’s single meter.  If the Campus Club was newly built, then Excelsior’s position would be correct because the time the premises achieved initial full operation would be the operative time to count load, and then Sawnee would apply.  

The Commission agrees with the conclusion of the Hearing Officer that in this proceeding, Sawnee does not apply because the premise has already been defined at the time the choice was made.  The Commission is not authorized to reexamine a choice that was lawfully made, or to disturb service that was lawfully extended and provided unless one of the four conditions referenced above exists.  

Therefore, the Commission concludes that is no basis under the Territorial Act to require Georgia Power to surrender its right to serve Campus Club. 

V.
Ordering Paragraphs

WHEREFORE, IT IS ORDERED, that the Commission adopts the Hearing Officer’s Initial Decision.

ORDERED FURTHER, that all findings, conclusions and decisions contained within the preceding sections of this Order are adopted as findings of fact, conclusions of law, and decisions of regulatory policy of this Commission. 


ORDERED FURTHER, that any motion for reconsideration, rehearing or oral argument shall not stay the effectiveness of this Order unless expressly so ordered by the Commission.


ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained for the purpose of entering such further order or orders as this Commission may deem just and proper.


The above by action of the Commission in Administrative Session on the 3rd day of August, 2010.

_____________________________


_____________________________
Reece McAlister




Lauren “Bubba” McDonald, Jr. 

Executive Secretary




Chairman

Date:  ________________________


Date:  ________________________

� O.C.G.A. §46-3-3 (6) states, "Premises" means the building, structure, or facility to which electricity is being or is to be furnished, provided that two or more buildings, structures, or facilities which are located on one tract or contiguous tracts of land and are utilized by one electric consumer shall together constitute one premises; provided, however, that any such building, structure, or facility shall not, together with any other building, structure, or facility, constitute one premises if the permanent service to it is separately metered and the charges for such service are calculated independently of charges for service to any other building, structure, or facility; provided, further, that an outdoor security light, or an outdoor sign requiring less than 2200 watts, shall not constitute a premises.
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