
STATE OF GEORGIA

BEFORE THE GEORGIA PUBLIC SERVICE COMMISSION

In RE:  Georgia Power Company’s Location
)
Docket No. 25112
Of Substation at Ashford Dunwoody Road
)

(Amended Complaint by Dave Morgan, 

)

Michael Stieferman, Jeff Turnage, 


)

Lisa Desdunes, Charlotte James, 


)

Bryan Wilber, and Teresa Wilber


)

(collectively, the “Residents”)



)

AMENDED COMPLAINT

Dave Morgan, Michael Stieferman, and Jeff Turnage, now joined by Lisa Desdunes, Charlotte James, Bryan Wilber, and Teresa Wilber (collectively, “Residents”), hereby file this Amended Complaint requesting, inter alia, that the Georgia Public Service Commission (“PSC”): 

(1)     Review Georgia Power Company’s (“Georgia Power”) decision to locate a new electrical substation on the corner of Ashford Dunwoody Road and Perimeter Summit Parkway (the “Site”) and determine whether the substation should not be constructed on the Site based on (among other things): 
a.
whether it is necessary to construct the new substation at the Site;
b.
whether more appropriate sites are available;
c.
whether construction of a substation at the Site violates any ordinances, laws, rules or regulations;
d.  
whether the construction of a new substation at the Site will harm or has the potential to harm the environment; and 
e.
whether the substation will unreasonably harm or endanger health, safety or welfare;
(2)
Review and determine whether the “lines” Georgia Power is constructing and placing in conjunction with the Site are in accordance with sound electrical utility standards; and

(3)
Order Georgia Power to cease construction at the Site and to relocate the planned substation to a lawful and reasonably suited land parcel. 


In the alternative, Residents request that the Commission order Georgia Power to alter its construction plans in order to remediate the substation’s potential harms to the environment, health, safety, and welfare.

PARTIES

1.


 Respondent Georgia Power is the electrical utility company serving the metropolitan Atlanta area.  Georgia Power owns a four-acre residential property in 
DeKalb County located at the intersection of Perimeter Summit Parkway and 
Ashford Dunwoody Road (the “Site”).  Although the Site is zoned residential, Georgia Power plans to construct an electrical substation (the “Ashford Substation”), an industrial facility, on the Site.

2.


Complainant Dave Morgan is a citizen of DeKalb County, Georgia.  He resides at 1322 Rustic Ridge, Atlanta, Georgia 30319.  His home is located one block away from and within roughly 100 yards of the Site.

3.


Complainant Michael Stieferman is a citizen of DeKalb County, Georgia.  He resides at 1276 Dunwoody Lane, Atlanta, Georgia 30319.  His home is immediately south of and directly neighbors the Site.

4.


Complainant Jeff Turnage is a citizen of DeKalb County, Georgia.  He resides at 3916 Ashford Dunwoody Road, Atlanta, Georgia 30319.  His home is located on the same street as the Site and is within one-half mile of the Site.

5.


Complainant Lisa Desdunes is a citizen of DeKalb County, Georgia.  She resides at 1293 Dunwoody Lane, Atlanta, Georgia 30319.  Her home is located across Dunwoody Lane from the Site.  The Site is visible and audible from her house. 

6.

Complainant Charlotte James is a citizen of Dekalb County, Georgia.  She resides at 1301 Dunwoody Lane, Atlanta, Georgia 30319.  Her home is located across Dunwoody Lane from the Site.  The Site is visible and audible from her house.

7.

Complainants Bryan Wilber and Teresa Wilber are citizens of Dekalb County, Georgia.  They own a house located at 1309 Dunwoody Lane, Atlanta, Georgia 30319.  Their home is located across Dunwoody Lane from the Site.  The Site is visible and audible from their house.

JURISDICTION AND LEGAL AUTHORITY
8.


The General Assembly has granted the Georgia Public Service Commission “plenary power to regulate utilities,” including Georgia Power.  City of Doraville v. Southern Ry. Co., 227 Ga. 504, 511 (1971).  By statute, the Commission is responsible for, among other things, “the general supervision of all . . . electric light and power companies.”  O.C.G.A. § 46-2-20(a).

9.


The Public Service Commission has jurisdiction to regulate, review, and consider approval of Georgia Power’s siting of electrical substations, and to rule on this Complaint specifically.  See November 5, 2007 Order of Fulton County Superior Court, attached hereto as Exhibit A; see also City of Buford v. Georgia Power Co., 276 Ga. 590, 592 (2003).

10.


The General Assembly has authorized the Commission to “require all companies under its supervision to establish and maintain such public services and facilities as may be reasonable and just,” O.C.G.A. § 46-2-20(c); “to examine the affairs of all companies under its supervision . . . not only with respect to the adequacy, security, and accommodation afforded by their service . . . but also with reference to their compliance with all laws, orders of the commission, and charter requirements,” O.C.G.A. § 46-2-20(e); and “to allocate any utility service in such manner as it deems proper in order to protect the public health, safety, or welfare.”  O.C.G.A. § 46-2-71(a).  

11.


Under the Georgia Territorial Electric Service Act (“Territorial Act”), O.C.G.A. § 46-3-1 et seq., the Commission is instructed “(1) to assure the most efficient, economical, and orderly rendering of retail electric service within the state, (2) to inhibit duplication of the lines of electric suppliers, (3) to foster the extension and location of electric supplier lines in the manner most compatible with the preservation and enhancement of the state’s physical environment, and (4) to protect and conserve lines lawfully constructed by electric suppliers . . .” O.C.G.A. § 46-3-2.

12.


The construction of an electrical substation includes the construction of new “lines,” as that term is defined in the Georgia Code.  Georgia law requires that all lines constructed by Georgia Power be “in accordance with sound electric utility standards.”  O.C.G.A. § 46-3-8(e)(4). 

13.


To determine whether lines are in accordance with sound electric utility standards, the PSC has a duty to examine the location and siting of the lines, and to consider such factors as “[l]ocation of nearby wetlands or bodies of water or environmentally sensitive areas;” “[c]ommercial, industrial and residential neighbors,” “[p]ermit requirements and ordinances;” “[d]rainage patterns,” “[u]nderground services and geology” and “[a]esthetic and screening considerations.”  See IEEE Guide for the Design, Construction, and Operation of Electric Power Substations for Community Acceptance and Environmental Compatibility at 3-4, attached hereto as Exhibit B.

14.


If the Commission finds that Georgia Power’s construction of a substation “is about to violate, is violating, or has violated” sound electric utility standards,   the Commission may “order the offending electric supplier to cease and desist such construction or to alter and relocate the same.”  O.C.G.A. § 46-3-8(e)(4)(A).

LOCATION AND SELECTION OF THE SITE

15.


In or around December 2005, Georgia Power purchased a one-acre residential parcel at the southwest corner of Perimeter Summit Parkway and Ashford Dunwoody Road, located in unincorporated DeKalb County (4122 Ashford Dunwoody Road).  The southern edge of the one-acre property abuts three single-family homes.

16.


In November 2005, Georgia Power publicly announced its intention to build an electrical substation on the one-acre residential property.  Georgia Power’s decision to build a substation on the one-acre property was subject to no formal review or approval of any kind.  Likewise, Georgia Power had not sought even informal input from the community or government officials prior to selecting the site.

17.


Although Georgia Power originally stated that a one-acre residential property would be sufficient to build the substation, Georgia Power subsequently decided to enlarge its project.  Georgia Power’s decision to expand its construction project was subject to no formal review or approval of any kind.

18.


To expand the project, Georgia Power purchased an additional three acres to the west of the original one-acre property.  This three-acre property directly abuts additional residential homes, including that owned by Complainant Michael Stieferman.  Together, the one-acre parcel and the three-acre parcel later purchased by Georgia Power constitute what is referred herein as “the Site.”  

19.


The Site is zoned R-100, or residential.  The three-acre portion of the Site is also subject to additional zoning restrictions.  Namely, the three-acre property is required to include a 90-foot undeveloped buffer strip both to the south (adjacent to the residential properties on Dunwoody Lane) and to the east (adjacent to Georgia Power’s one-acre property).  The substation planned by Georgia Power violates these zoning restrictions.
20.


The additional three-acre property purchased by Georgia Power had been part of a 23-acre parcel owned by Brian Realty.  The entire 23-acre parcel is protected by a perpetual conservation easement.  Thus, the Site is both subject to a conservation easement and abuts a conservation area.  Building a substation on the site would contravene the terms, intent and purpose of the conservation easement.  In addition, upon information and belief, it would interfere and/or harm existing foliage and wildlife both inside of and adjacent to the conversation area.

21.


The Site is at the highest altitude of the neighboring areas, and is therefore the most visible property nearby.  Prior to Georgia Power’s clearing of the Site for construction, the Site was characterized by heavy tree cover.  Run-off from the site enters the Nancy Creek watershed.

HISTORY OF RESIDENTS’ OPPOSITION TO THE SITE

22.


After Georgia Power announced its intention to build a substation on the one-acre property, various neighborhood associations and individuals in the community, including Residents, immediately voiced overwhelming opposition to the construction of a substation, an industrial facility, on the Site.  Over a period of 18 months, these community opponents pursued numerous avenues to persuade or force Georgia Power to alter its plans. 
23.


Although Georgia Power met with community opponents of the substation project, Georgia Power justified its Site selection in vague, general terms as cost-effective and “necessary” for transmission purposes.  Georgia Power made minimal efforts to address community concerns and refused to consider or select an alternative site for a substation in the area.  Instead, in October 2006, Georgia Power “offered” that it would be willing to construct either a one-acre “compact” substation or a larger substation on the Site.  Georgia Power acknowledged, however, that it had never before constructed a substation according to its proposed “compact” design.  Georgia Power eventually decided to build the larger, “standard” substation currently planned and under construction.

24.


Georgia Power resisted Residents’ repeated requests for information on its site selection process and refused to divulge its internal guidelines for substation site selection.  Upon information and belief, Georgia Power’s site selection criteria minimally consider potential detrimental impacts of a substation to the surrounding properties, to the environment, to safety, or to the general welfare.   

25.


In its interactions with Residents and other opponents of the substation, Georgia Power advised that Georgia Power believes it is under no legal obligation to consider community interests in its site selection or construction plans.  Georgia Power also conveyed its belief that its plans to construct an electrical substation are immune to zoning laws and are not subject to formal review by any government body.

26.


In addition to speaking directly with Georgia Power, Residents and other opponents of the substation appealed to their elected leaders.  Multiple elected officials expressed their agreement with the Residents that the substation project would violate the property’s zoning, would clash with residential character of the neighboring area, and would cause other harms to the community.  See Elected Official Letters, attached hereto as Exhibit C.  Georgia Power did not alter its plans in light of the expressed views of these elected leaders.

27.


Residents and other opponents further approached the Public Service Commission to challenge Georgia Power’s construction project.  On April 27, 2006, the Public Service Commission erroneously informed Residents that the Commission “has no jurisdiction” over substation siting.  See Email from PSC Office of Consumer Affairs, attached hereto as Exhibit D.  
28.


Residents and other opponents next approached their zoning board.  Citing City of Buford v. Georgia Power Co., 276 Ga. 590, 592 (2003), the zoning board stated that it lacks authority over the site selection activities of Georgia Power. 

29.


Despite the PSC’s erroneous email of April 27, 2006, Complainants Jeff Turnage, Michael Stieferman, and Dave Morgan filed the instant complaint before the PSC on April 26, 2007.

30.


Despite the fact that this Complaint was pending, Georgia Power began clearing trees and preparing the Site for construction on May 22, 2007.

31.


On June 21, 2007, the Public Service Commission dismissed this Complaint without reviewing its merits, erroneously ruling that the Commission lacks jurisdiction over Georgia Power’s substation siting decisions.

32.


Complainant Jeff Turnage subsequently filed a Petition for Review and Mandamus in Fulton County Superior Court.  On November 5, 2007, the Court ruled that the Public Service Commission has exclusive jurisdiction to regulate Georgia Power’s siting of electrical substations.  See Exhibit A.  The Court Ordered the Commission to accept jurisdiction over this Complaint and to review Residents’ challenge on its merits.  Id.  
33.


Since May 22, 2007, Georgia Power has not slowed its site preparation or construction in any way on account of this pending Complaint.  As of November 21, 2007, the Site has been cleared of vegetation and Georgia Power has constructed a large wall.  However, construction of the substation itself has barely begun.
34.


Because Georgia Power chose to begin construction despite the fact that this Complaint was pending, Georgia Power has assumed the risk that it will be ordered to halt its construction and restore the Site to its former status.  That is, Georgia Power’s progress at the Site does not and cannot moot this dispute.  See Faulkner v. Georgia Power Co., 241 Ga. 618, 620 (1978); Radio Webs, Inc. v. Tele-Media Corp., 249 Ga. 598, 602-03 (1982).

RESIDENTS STANDING TO CHALLENGE THE SUBSTATION

35.


Residents all own property in close proximity to the Site and thus possess substantial interests that will be harmed by the construction of a substation at the Site.  Absent relief, Residents face special damages and injuries not common to all property owners similarly situated.  Moore v. Maloney, 253 Ga. 504, 506 (1984).

36.


Specifically, five of the Residents own property on Dunwoody Lane, the quiet two-lane residential street immediately south of the Site.  Complainants Lisa Desdunes, Charlotte James, Bryan Wilber and Teresa Wilber each reside in houses on the south side of Dunwoody Lane.  Complainant Michael Stieferman owns a house on the north side of Dunwoody Lane.  The Stieferman home directly borders the Site and will directly abut the substation when it is completed.

37.


The Site and Georgia Power’s construction work at the Site are visible and audible from all of Residents’ homes on Dunwoody Lane.  When completed, the substation will be uniquely visible and audible from these properties.  The substation places these properties at unique health and safety risk, is uniquely unattractive and loud from the perspective of these properties, and will substantially harm the economic values of these properties.  All of these injuries constitute “special damages.”

38.


In addition, although Complainants Bryan Wilber and Teresa Wilber continue to own the house on Dunwoody Lane, the Wilbers have moved to another house in DeKalb County solely because of the noise, ugliness, and stress caused by Georgia Power’s substation construction plans and its ongoing construction.  If the substation project were halted, the Wilbers would return to their home on Dunwoody Lane.  The constructive eviction caused by Georgia Power’s activities represents “special damages” to the Wilbers.

HARMS AND DANGERS OF THE SUBSTATION

39.


Building a substation on the Site is a grossly improper use of residential property.  Most obviously, Georgia Power’s planned construction on the Site is contrary to the Site’s R-100 zoning status and its required setbacks.   A substation is entirely inconsistent with the character of the nearby property usage and will substantially reduce nearby residential property values.

40.


A substation is unlawful and is uniquely unsuited for the Site because it entails substantial risks and harms to health, safety, and welfare.  See O.C.G.A. § 46-2-71(a) (listing as one of the Commission’s statutory purpose “to allocate any utility service in such manner as it deems proper in order to protect the public health, safety, or welfare”).  
41.


Substations are hazardous and represent an attractive nuisance to children.  On many occasions across the nation, children have been burned or killed after entering substation property to explore or play.  

42.


The electrical field generated by transmission lines and substations pose a health risk for nearby residents, particularly children.

43.


Substations are loud from a constant “buzzing” sound generated from the electrical equipment.  The noise from the substation will disturb nearby residents and interrupt their quiet enjoyment of their homes.   

44.


Prior to Georgia Power’s construction on the Site, vegetation on the Site buffered sound reaching Residents’ neighborhood from I-285, about a half-mile away.  Because Georgia Power has cleared the Site of trees in preparation for construction, the noise from I-285 is noticeably louder, disturbing nearby residents and interrupting their quiet enjoyment of their homes.  The lack of vegetation has also led to an increase in the wind strength felt on the properties on Dunwoody Lane, an alteration that has already caused multiple trees on these properties to fall.

45.


The Site is adjacent to a conservation area and is at the highest point of the Nancy Creek watershed, raising numerous environmental and aesthetic concerns.  These concerns include (1) the impacts of increased runoff; (2) the unsightliness of the substation and the damage to nearby viewsheds; (3) the potential for subsidence once vegetation is cleared; and (4) the loss of habitat and vegetation.  See O.C.G.A. § 46-3-2(3) (requiring the Public Service Commission “to foster the extension and location of electric supplier lines in the manner most compatible with the preservation and enhancement of the state’s physical environment”). 

46.


Substations pose a substantial risk of fire and explosion, as evidenced by dozens of incidents across the country. Such incidents have also led to the release of substantial quantities of the oil and other hazardous liquids used in the equipment at the substation.  The threat of fires, explosions, and leaks endangers neighboring property and residents.
47.


The health and safety risks of the substation are heightened by the fact that the Site is located within three hundred yards of Montgomery Elementary School.  Indeed, under guidelines set by the Georgia Department of Education, the siting of any transmission lines or industrial facilities within three miles of an elementary school must be closely scrutinized. See Georgia Department of Education, A Guide to School Site Selection, available at http://www.doe.k12.ga.us/_documents/schools/facilities/site2_a.pdf, December 8, 2003, at 5-6, attached hereto as Exhibit E.
48.


For these reasons and other reasons, Georgia Power’s decision to build a substation at the Site is unreasonable, unlawful, and contrary to “sound electric utility standards.”  See O.C.G.A. § 46-3-8(e)(4); see also IEEE Guide for the Design, Construction, and Operation of Electric Power Substations for Community Acceptance and Environmental Compatibility, Exhibit B.

49.


Moreover, on information and belief, there is no technical reason Georgia Power must place a substation in the exact location of the Site.  There are numerous commercially-zoned properties within a few miles of the Site that would be far more reasonable and suitable locations for a substation.  These sites would satisfy substantially the same transmission needs without posing the risks to health, safety and welfare noted above.  

50.

Further, there are already two Georgia Power substations in close proximity to the Ashford Site.  Specifically, there is a substation on the 4600 block of Ashford Dunwoody Road, and another on the 3520 block of Ashford Dunwoody Road at Johnson Ferry Road.  Both of these substations are less than 2 miles from the Ashford Site and are surrounded by commercial development.  Given the proximity of these substations to the Ashford Site, Residents believe that there is no technical requirement that the new substation be constructed on the Ashford Site.  

51.

On information and belief, Georgia Power elected not to pursue an alternative site solely because it believed that alternative sites would have been more expensive to Georgia Power, and without sufficient consideration of the concerns raised in this Complaint.

PRAYER FOR RELIEF

52.

Residents respectfully request that the Commission investigate the claims raised herein and schedule a prompt hearing on this Complaint’s merits.  Residents request that the Commission allow discovery and the presentation of evidence concerning (1) the harms and risks created by the substation; (2) the specific harms to Residents’ interests; and (3) Georgia Power’s site selection process with respect to the Site and in general, including, but not limited to, the criteria Georgia Power considered in selecting the Site, the investigations and research it undertook to ensure that the Site did not pose a risk to the environment or to the health, safety or welfare of neighboring communities and all reports, studies and analyses Georgia Power undertook in comparing the Site to other possible locations. 

53.


Residents respectfully request that the Commission adopt rules, regulations, and/or guidelines for determining whether a substation location decision is just, reasonable and necessary in light of, among other things, the existence and feasibility of other locations, the character of the community in which it is being build, the existence of rules, regulations or ordinances which would be violated, the potential or actual harm to the environment, the impact on health, safety and welfare, the need for the substation, and the impact on neighboring properties.  Residents also respectfully request that the Commission adopt rules, regulations, and/or guidelines for evaluating whether a substation has been sited and/or designed “in accordance with sound electric utility standards.”   

54.

Residents request that the newly-created rules and regulations be applied to their Amended Complaint.

55.

Residents respectfully request that the Commission order Georgia Power to cease and desist building a substation at the Site and to restore the Site to a state comparable to its condition prior to May 22, 2007.

This 21st day of November, 2007.

Respectfully submitted,
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Steven J. Rosenwasser
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Georgia Bar No. 142165

Bondurant, Mixson & Elmore, LLP
Attorneys for Residents

3900 One Atlantic Center
 

1201 West Peachtree Street, N.W.



Atlanta, Georgia  30309

Phone:  (404) 881-4100

Fax:  (404) 881-4111

CERTIFICATE OF SERVICE

I, Christopher T. Giovinazzo, hereby certify that I have served a copy of the within and foregoing AMENDED COMPLAINT upon all parties listed below by depositing same in the United States mail, with adequate first class postage thereon, addressed as follows: 

Mr. M. Reece McAlister



Ms. Sheree Kernizan, Director

Executive Secretary



Electric Section, Utilities Division

Georgia Public Service Commission

Georgia Public Service Commission

244 Washington Street, S.W.


244 Washington Street, S.W.

Atlanta, Georgia  30334



Atlanta, Georgia  30334

Bob Edwards, Esq.

Kevin C. Greene, Esq.



Thomas K. Bond

Troutman Sanders, LLP



Georgia Public Service Commission

Bank of America Plaza



244 Washington Street, S.W.

600 Peachtree Street, N.E., Suite 5200

Atlanta, Georgia  30334

Atlanta, Georgia  30308

Daniel Walsh




Kelli Leaf

Georgia Public Service Commission

Consumers’ Utility Counsel Division

244 Washington Street, S.W.


Governor’s Office of Consumer Affairs

Atlanta, Georgia  30334



2 Martin Luther King, Jr. Drive








Suite 356, East Tower

Jeffrey C. Stair, Esq.



Atlanta, Georgia  30334

Staff Attorney

Georgia Public Service Commission

244 Washington Street, S.W.

Atlanta, Georgia  30334


This 21st day of November, 2007.
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