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I.

                                                Procedural Background

This matter comes before the Georgia Public Service Commission (“Commission”) on the Amended Petition of Georgia Power Company (“Amended Petition”). In the Amended Petition, Georgia Power Company (“Georgia Power”) requested that the Commission:


(1)
find and determine that Sumter Electric Membership Corporation (“Sumter EMC”) is violating the provisions of the Georgia Territorial Electric Service Act, O.C.G.A. § 46-3-3 through 46-3-15 ("Territorial Act") by attempting to provide electric service to the premises located at 143 and 145 Robert B. Lee Drive, Leesburg, Georgia (the “Premises”);


(2)
find and determine that Georgia Power is the lawful supplier of electricity to the premises;


(3)
order Sumter EMC to cease its efforts to serve the premises or, if Sumter EMC has established service, then to order Sumter EMC to disconnect service to the premises and transfer such service to Georgia Power; and


(4)
afford such other and further relief as the Commission shall deem just and proper.

On October 18, 2004, Georgia Power and Sumter EMC filed a Joint Stipulation of Facts (the “Joint Stipulation”), a copy of which is attached hereto and incorporated herein by reference as Exhibit A. On December 1, 2004, the Commission’s Hearing Officer issued a Consent Procedural and Scheduling Order, and pursuant to such Order, the parties filed their Initial Briefs on January 21, 2005, and their Reply Briefs on February 21, 2005. Oral Argument was conducted before the Hearing Officer on July 12, 2005.  


The Hearing Officer issued a Recommended Decision on September 22, 2005.  In the Recommended Decision, the Hearing Officer concluded that all conditions for the establishment of corridor rights set forth in O.C.G.A. § 46-3-4(4) had been satisfied, and that Sumter EMC is the lawful supplier of electric service to the Premises.  Accordingly, the Hearing Officer recommended that Georgia Power’s Petition be denied in its entirety.

Georgia Power filed an Application for Full Commission Review on October 19, 2005, to which Sumter EMC filed its Response Brief on November 22, 2005.  The Commission heard oral argument on the Application on January 12, 2006, and on March 1, 2007, issued an Order (the “Referral Order”) referring the case back to the Hearing Officer for further hearings as necessary for the gathering of additional evidence and to consider additional arguments of counsel regarding specified issues.  

Following the issuance of the Referral Order, Georgia Power indicated its position that the Joint Stipulations of Fact were no longer binding upon the parties and could be withdrawn.  Sumter EMC opposed this interpretation.  On June 29, 2007, the Hearing Officer issued a Notice of Hearing and Procedural and Scheduling Order (“Scheduling Order”) to govern the Supplemental Hearing.  In the Scheduling Order, the Hearing Officer ruled that all stipulations of fact remained in force and could not be withdrawn or repudiated.  The Scheduling Order set forth the following list of matters to be decided on the basis of facts presented at hearing and arguments raised in pleadings, at hearing or on brief:

(1) the ownership of record for the electric lines in question at present and in the past (i.e., a deed or easement title chain going back to transfer out of Georgia Power Company or its corporate affiliate), 

(2) whether corridor rights are “grandfather rights” under the Georgia Territorial Electric Service Act (hereinafter “the Act”) or can be created after the effective date of the Act (and what examples exist of corridor rights arising after the effective date of the Act), 

(3) how Georgia Power (or its corporate affiliate) which had no corridor rights when it owned the property and when it transferred the involved transmission lines can and did create and transfer corridor rights under the Act for the benefit of a transferee by transfer of such line (without mentioning such in its grantor deed), 

(4) whether corridor rights exist appurtenant to transmission lines (as opposed to distribution lines), 

(5) whether under the Georgia Nonprofit Corporation Code members of a nonprofit corporation such as Georgia Transmission Corporation or Oglethorpe  Power Corporation thereby possess any legal rights of ownership in such corporation’s assets, 

(6) whether and how member EMC’s can assert corporate fractional or total ownership for themselves in transmission lines owned of record by Georgia Transmission Corporation or Oglethorpe Power passing through a particular EMC’s territory. 

The Hearing Officer held a Supplemental Hearing on August 6, 2007, at which the parties presented witness testimony and exhibits.  The parties filed post-hearing briefs and proposed orders on August 27, 2007, and reply briefs on September 5, 2007.  

II.

Findings of Fact and Conclusions of Law
On October 18, 2004, Georgia Power and Sumter EMC filed their Joint Stipulation.  The Commission hereby adopts the facts set forth in such Joint Stipulation as its findings of fact in this proceeding. 

Additionally, in response to Issue No. 1 in both the Referral Order and the Scheduling Order, the Commission finds pursuant to Paragraph 8 of the Joint Stipulation that the transmission line at issue was conveyed to Oglethorpe Power Corporation (“Oglethorpe”) by Georgia Power on July 13, 1982, by a General Bill of Conveyance and Sale, a copy of which is appended to the Joint Stipulation as Exhibit A.  The Line subsequently was conveyed from Oglethorpe to Georgia Transmission Corporation by a General Bill of Sale and Assignment, dated March 11, 1997, a copy of which was attached to the Prefiled Testimony of Heather S. Butsch and was admitted into evidence at the hearing as Sumter EMC’s Exhibit 9.  The Commission finds that Georgia Transmission Corporation is the present titleholder of the Line.  

The issue in this proceeding is whether Sumter EMC has “corridor rights” to serve the Premises.  The Premises are located wholly outside the municipal limits of Leesburg, Georgia as those limits stood on March 29, 1973 and within Georgia Power’s assigned service area as approved by the Commission on June 18, 1975.  The Premises are located within 500 feet of a 46 kV transmission line (the “Line”) that is enclosed within Georgia Power’s assigned service area.  Georgia Power owned the Line on March 29, 1973, and at the time the territorial maps in the area were approved by the Commission.  No portion of the Line occasions an assignment or unassignment of territory.  At all times during these proceedings, Sumter EMC has provided retail electric service to the Premises, at the request of the consumer.

Georgia Power sold the Line to Oglethorpe on July 13, 1982.  Oglethorpe is an electric membership corporation formed in 1974 by 39 Georgia electric membership corporations (“EMCs”) to provide their power generation and transmission needs.  Oglethorpe is owned by these 39 EMCs, including Sumter EMC.  In March 1997, Oglethorpe was restructured into separate generation, transmission and system operation companies.  Pursuant to this restructuring, Georgia Transmission Corporation (“GTC”), an electric membership corporation, was formed by the same 39 EMCs to assume the transmission functions previously performed by Oglethorpe.

In 1997, Oglethorpe transferred all of its right, title and interest in the Line to GTC.  Sumter EMC’s claim of entitlement to serve the premises is based on the existence of a corridor right under O.C.G.A. § 46-3-4(4). O.C.G.A. § 46-3-4(4) provides as follows:

A line of an electric supplier which extends into or completely crosses a land space in which another electric supplier owns a preponderance of the lines may nevertheless be considered as the basis for assigning or declaring unassigned land space related thereto; but unless such line occasions an assignment or an unassignment, then, from and after the date of the assignment to an electric supplier of the geographic area within which such line is enclosed and based upon the location of both suppliers’ lines on that date, the electric supplier owning such enclosed line shall have the exclusive right to extend and continue furnishing service to all new premises locating at least partially within 500 feet of such line and wholly more than 500 feet from the assignee electric supplier’s lines and shall have the right, if chosen by the consumer utilizing such premises, to extend and continue furnishing service to new premises locating at least partially within 500 feet of both electric suppliers’ lines but shall not otherwise have the right, unless so agreed by the assignee electric supplier and the consumer utilizing such premises, to extend and furnish service to any other premises located inside such assigned area.


Sumter EMC argues that it has the right to serve the Premises under the language of the Territorial Act, as all of the prerequisites under O.C.G.A. § 46-3-4(4) are met in this case: (1) the Premises are located within 500 feet of the Line, which is enclosed within Georgia Power’s service territory; (2) the Line does not occasion an assignment or unassignment of territory, and (3) Sumter EMC has a proprietary and possessory interest in the Line now, which is within the time period “from and after the date of the assignment” to Georgia Power of the area in which the Line is enclosed.  As such, Sumter EMC maintains that the plain language of O.C.G.A. § 46-3-4(4) demonstrates that Sumter EMC has the right to serve the Premises.  

Georgia Power disputes Sumter EMC’s interpretation of O.C.G.A. § 46-3-4(4). Georgia Power maintains that corridor rights are established on the date that the territory is assigned to an electric provider and are based upon the location of both suppliers on that date.  As Georgia Power owned the Line on the date that the territory was assigned to Georgia Power, it is Georgia Power’s position that no corridor rights attached to the portion of the Line enclosed in Georgia Power’s assigned territory.  Additionally, Georgia Power raised a number of policy arguments at the Supplemental Hearing in favor of its position.  Georgia Power argued that a decision in favor of Sumter EMC would undermine the integrity and certainty of the territorial maps by occasioning a reassignment of territory not documented on the maps, and would potentially chill the willingness of parties to the Integrated Transmission System (“ITS”) to sell transmission assets to each other.  

The Commission adopts as its decision the Recommended Decision issued on September 22, 2005.  The Commission finds that nothing presented at the Supplemental Hearing or in the parties’ briefing alters the conclusion that, all conditions for the establishment of corridor rights set forth in O.C.G.A. § 46-3-4(4) having been met, Sumter EMC is the lawful supplier of electric service to the Premises. It is instructive, however, to further address the issues specifically set forth in the Referral Order and the Scheduling Order, as well as other issues raised at the Supplemental Hearing.

(A) Titleholder of the Line

It is undisputed that GTC is the current titleholder to the Line.  The parties stipulated that Georgia Power sold the Line to Oglethorpe on July 13, 1982, pursuant to two transactions (the Flint River-Smithville and Smithville-Americus transactions).  (See Paragraph of the Stipulation and Exhibits A and B to the Joint Stipulations.)  Sumter EMC presented documentation at the Supplemental Hearing, uncontested by Georgia Power, that Oglethorpe transferred its ownership interest in the Line to GTC by a General Bill of Sale and Assignment, dated March 11, 1997.  The transaction was memorialized by a Limited Warranty Deed and Transfer, recorded with the Superior Court of Lee County on March 28, 1997.  (See Respondent’s Exhibits 9, 10 and 11 introduced at the Supplemental Hearing).  Ms. Butsch’s testimony and exhibits were admitted into the Supplemental Hearing record without objection.  Thus, undisputed evidence in the record shows the title chain in the Line from Georgia Power to Oglethorpe to GTC. 

(B)
Corridor Rights Arising After the Effective Date of the 
Territorial Act

As argued by Sumter EMC, nothing in the Territorial Act indicates that corridor rights cannot be created after the effective date of the Territorial Act, and as demonstrated in this case, corridor rights may arise under O.C.G.A. § 46-3-4(4) when all the prerequisites of the statute are satisfied.  

Georgia Power’s own witness testified that Georgia Power has built lines years after the effective date of the Act with the express goal of securing corridor rights in unassigned areas where growth was anticipated.  Georgia Power witness Kennedy confirmed that documents showed that Georgia Power spent $146,000 to build an 11.5-mile line extension in a previously unassigned area of Sumter County in 1987, ostensibly to serve one residence, the Reese Smith, Jr., property.  (Transcript “Tr.” at 43-44 and Respondent’s Exhibit 2)  Mr. Kennedy admitted that while the line could not be economically justified by the revenue from serving Mr. Smith alone, the company’s plan was to obtain corridor rights to serve future loads in the area.  (Tr. 43)  Respondent’s Exhibit 4 illustrates what Georgia Power now claims to be its corridor based on the line built to serve the Smith residence.  (Tr. 46-47).  Because Georgia Power did not extend service to this premises until 1987 the corridor rights now asserted by Georgia Power did not arise until long after the effective date of the Territorial Act.  
(C)
The Extent of Georgia Power’s Corridor Right in the Line Before Sale 

Nothing in the Territorial Act suggests that corridor rights cannot be created post-assignment of the territory.  The language of O.C.G.A. § 46-3-4(4) plainly indicates that the line ownership requirement is not fixed in time as of the date of territorial assignment, and that “owning” can mean “ownership” after the effective date of the Act.  Corridor rights exist when the requirements of the relevant Territorial Act provisions are satisfied.  In this case, this was not until after the transfer of the line to Oglethorpe because Georgia Power did not have corridor rights in the portion of the Line that was enclosed within its own territory.  As the Hearing Officer correctly found, the corridor rights at issue arose by operation of law when all the requirements of O.C.G.A. § 46-3-4(4) were met.  

As discussed in the Hearing Officer’s first Recommended Decision, while O.C.G.A. § 46-3-4(4) provides that the party with corridor rights is the “electric supplier owning such enclosed line” the statute does not go on to state “owning such enclosed line on that date.” The phrase “on that date” is found in a prior phrase of the statute that states “based upon the location of both suppliers’ lines on that date,” referring to the date of territorial assignment.  The statute addresses ownership of the line in the present tense (“owning”), indicating that the ownership of the line by the supplier claiming corridor rights is a condition that can be met at times subsequent to the date of territorial assignment.  As found by the Hearing Officer in his Recommended Decision, “a plain reading of O.C.G.A. § 46-3-4(4) indicates that the phrase ‘on that date’ modifies only the clause ‘the location of both suppliers’ lines’.”  

(D)
Corridor Rights Arising Out of Transmission Lines
The Territorial Act defines “line” as:

[A]ny conductor for the distribution or transmission of electricity other than a conductor operating at a potential of 120,000 volts or more. However, a conductor that initially constitutes a line shall not cease being a line if, after March 29, 1973, it is operating at a potential in excess of 120,000 volts.
O.C.G.A. § 46-3-3(4)  Thus, any line operating below the 120 kV statutory cap, whether it is a transmission line or a distribution line, is a “line” within the meaning of the Territorial Act.  The Line in this case was operating at 46 kV when sold to Oglethorpe Power Corporation, far below the 120 kV cap.  (See Paragraph 5 of the Stipulation) 

Georgia Power acknowledged on multiple occasions during the Supplemental Hearing that the Company itself claims corridor rights based on the location of transmission lines.  (Tr. 37-38)  For example, Georgia Power witness Kennedy was shown a 1988 Georgia Power “Electric Service Request for Waiver Form” completed in connection with Georgia Power’s extension of service to two irrigation pumps on the Burt Strange property in Sumter County.  The request form, signed by three Georgia Power officials, stated in describing the premises to be served: “These locations are within the corridor rights on the 115KV Americus to Columbus transmission line.”  (See Respondent’s Ex. 1)  There is no dispute that corridor rights can and do arise from transmission lines.

(E) Relevance of the Georgia Non-Profit Corporation Code 


Oglethorpe and GTC were organized under the Electric Membership Corporation Act, not the Non-Profit Code.  (See Paragraphs 7 and 8 of the Stipulation)  Georgia Power has presented no evidence to the contrary.  Therefore, any question as to the rights of owners of companies organized under the Georgia Non-Profit Corporation Code is irrelevant to the determination here.  In any event, Sumter EMC’s proprietary and possessory interest in the Line by virtue of its status as an owner of GTC is a matter of stipulated fact.  (See Paragraph 9 of the Stipulation)

(F) Sumter EMC’s Fractional Ownership


Georgia Power and Sumter EMC stipulated that Sumter EMC is an owner of GTC.  Both Parties further stipulated that Oglethorpe and GTC were established to serve the transmission needs of EMCs.  (See Paragraphs 7 and 8 of the Stipulation)  Finally, Georgia Power and Sumter EMC stipulated that as an owner of GTC, Sumter EMC has a proprietary and possessory interest in the Line.  (See Paragraph 9 of the Stipulation)  The Territorial Act does not require a “corporate fractional or total ownership” in transmission lines for corridor rights to attach.  Rather, it only requires a proprietary or possessory interest in lines.  The Parties having stipulated to Sumter EMC’s proprietary and possessory interest in the Line, are bound thereby.  
The Commission further notes that Sumter EMC has not asserted that it has corridor rights in a GTC line passing through Sumter EMC’s assigned area.  By definition, an EMC would have corridor rights only in a line passing through another supplier’s assigned area.  See O.C.G.A. § 46-4-4(4).  

As addressed during the hearing, Georgia EMCs made the business decision in 1974 to organize their affairs so that one corporate entity, Oglethorpe, would be the owner of generation and transmission assets, and subsequently in 1997 restructured Oglethorpe such that Oglethorpe is the owner of generation assets and another entity, GTC is the owner of transmission assets.  (See Paragraphs 7 and 8 of the Stipulation) If the Commission were to adopt the argument put forth by Georgia Power, only Georgia Power would be able to claim corridor rights arising out of transmission lines because Georgia Power has thus far elected to retain the retail and transmission components of its service under a single corporate entity. The Territorial Act requires merely that the supplier claiming a corridor right have a proprietary or possessory interest in the line, as Sumter EMC has in this case.  

(G) EMC’s Serving Distant Loads

Georgia Power also testified that a decision in Sumter EMC’s favor may allow or encourage EMCs from all over Georgia to enter each other’s service territories to serve new loads. However, there appears to be little risk of this happening, as even Georgia Power’s witness Kennedy admitted:

Well, my speculation in this case with these two small office buildings, I doubt you’d have another EMC trying to claim a corridor to serve those two office buildings, but if it were, for instance, a grocery store or some kind of commercial or industrial load that was attractive, then you might have other suppliers, for whatever reason, to come in and try to claim a corridor and try to serve that load.

(Tr. 28)


The Commission notes that EMCs from all over the state can today serve customers under the 900 kW customer choice exception recognized by the Territorial Act, O.C.G.A. § 46-3-8(a).  No evidence was presented of a single premises now being served by a supplier at any appreciable distance from its assigned area – or, even if there was such a service arrangement, how anyone was being harmed by it.  And Mr. Kennedy acknowledged that the ability of suppliers to serve large loads outside their assigned services areas has not caused the Territorial Act to become unworkable.  (Tr. 49)  

(H) Disincentive to Sell Lines

Georgia Power argued that a decision in favor of Sumter EMC would chill Georgia Power’s interest in selling lines to GTC.  The Commission finds that there is no realistic likelihood that a decision in favor of Sumter EMC will somehow throw the entire ITS out of balance.  

Georgia Power argues that, because the Hearing Officer recognized that the transfer of a transmission line to GTC can confer corridor rights upon an EMC owner of GTC, Georgia Power simply will stop selling lines to GTC. However, once the Commission clarifies that corridor rights can arise in transmission lines sold by one entity to another, future sale negotiations and sale agreements will take place against that backdrop, and the parties will contemplate the territorial implications of their conveyance accordingly.  If Georgia Power wishes to retain the territory in which a line is to be transferred, Georgia Power can bargain for a disclaimer of territorial rights as part of the sale agreement, as parties to real estate negotiations do all the time (for instance, when one party sells a piece of real property, but reserves for itself an easement to use the property).  

Further, there are simple ways in which the parity of investment contemplated by the ITS can be retained with no Territorial Act implications.  For one, Georgia Power could sell assets to GTC that can carry no territorial rights, such as substations, 230 kV transmission lines and 500 kV transmission lines.  (Tr. 52, 53) For another, the ITS Agreement itself provides that the responsibility for construction of future transmission assets shall be assigned based on each party’s responsibility for proportional ownership of the ITS, so as to correct any temporary imbalance in the parties’ investments.  (Tr. 51) 

 
In any event, the ITS Agreement was executed in 1975, which was after the Territorial Act was adopted in 1973.  The potential impact of this case on a commercial transaction entered into after enactment of the Territorial Act cannot be used, retroactively, as a guide to legislative intent.  To the contrary, the parties to the ITS are presumed to have contracted with knowledge of the law; it is simply backward to suggest that the law must yield to a later-occurring contract.


The Commission further finds that the policies of the Territorial Act support a finding that Sumter EMC has the right to serve the Premises.  O.C.G.A. § 46-3-2 sets forth the General Assembly’s findings and declarations of policy regarding the Territorial Act, including:  “(1) to assure the most efficient, economical, and orderly rendering of retail electric service within the state; (2) to inhibit duplication of the lines of electric suppliers; [and] (3) to foster the extension and location of electric supplier lines in the manner most compatible with the preservation and enhancement of the state’s physical environment.”  The Commission believes that the policies of the Territorial Act would be best served by treating corridor rights as arising from the ownership of lines running through an assigned territory, regardless of when the ownership is acquired.  A contrary finding would likely lead to wasteful duplication of lines.  If the buyer of the line has no corridor rights in the line, the seller, as the assignor supplier, would be obligated to serve all new premises locating near and even right up next to the line, and would have to build new lines in order to do so.  This would result in substantial duplication of lines and would also frustrate the legislative policy of having the “most efficient, economical, and orderly rendering of retail electric service within the state.”  

 The Commission therefore, after review of all relevant evidence presented at the Supplemental Hearing and in the parties’ briefs, agrees with Sumter EMC that under the facts as stipulated by the parties all conditions for the creation of a corridor right in Sumter EMC’s favor are met in this case.  It is the finding of this Commission that the plain language of O.C.G.A. § 46-3-4(4) indicates that Sumter EMC has the right to serve the Premises.  Georgia Power’s interpretation of O.C.G.A. § 46-3-4(4) – that the establishment of corridor rights occurs on the date that the territory is assigned to a provider – is neither the most sound nor logical reading of the statute, which speaks to ownership of lines in the present tense.  It is therefore the conclusion of this Commission that all conditions for the establishment of corridor rights set forth in O.C.G.A. § 46-3-4(4) have been met, and that Sumter EMC has the right to serve the Premises. 

III.
Ordering Paragraphs


WHEREFORE, IT ISORDERED, that Georgia Power Company’s Amended Petition is hereby denied.


ORDERED FURTHER, that Sumter Electric Membership Corporation is the lawful supplier of electric service to the premises located at 143 and 145 Robert B. Lee Drive, Leesburg, Georgia.

ORDERED FURTHER, that any motion for reconsideration, rehearing or oral argument, or any other motion, shall not stay the effectiveness of this Order unless otherwise ordered by the Commission.

ORDERED FURTHER, that jurisdiction over this matter shall be retained for the purpose of entering such further Order or Orders as the Commission may deem just and proper.

The above by action of the Commission during its Administrative Session on the ____ of September, 2007.

______________________________

______________________________
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ROBERT B. BAKER, JR.
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CHAIRMAN

