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JACKSON EMC's REPLY TO GEORGIA POWER’S RESPONSE REGARDING JACKSON EMC’S MOTION 

TO ALLOW NEWLY DISCOVERED EVIDENCE 

AND FOR EVIDENTIARY HEARING

I.
INTRODUCTION

Jackson EMC reluctantly files this reply brief in order to correct significant misstatements of fact and law made by Georgia Power in its brief of February 14, 2007 (“GPC Feb. 14 Brief”).  

Georgia Power is tangled in its own web of contradictions.  On one hand, Georgia Power takes the position that the Commission should accept – at face value, and with no opportunity for response – Georgia Power’s (mis)characterization of a Jackson EMC request form that Georgia Power proffers as supplemental evidence.  On the other hand, Georgia Power takes the position that the Commission should not even look at newly discovered evidence submitted by Jackson EMC, because it would be unfair to accept Jackson EMC’s characterization of the evidence.  Indeed, Georgia Power is so eager to avoid having to explain Jackson EMC’s new evidence that, in hopes of pretermitting deeper inquiry, Georgia Power now makes the bizarre request that the Commission deny its own motion.  


Unlike Georgia Power’s “heads-I-win, tails-you-lose” position, Jackson EMC’s position is logical and consistent.  If the Commission is to accept documentary evidence from either party to supplement the record, then the Commission should convene a very brief and limited-scope hearing to allow the parties to put the evidence in context and provide whatever explanation they believe is necessary.  Additionally, Georgia Power should be compelled to comply with the Commission’s subpoena issued in the underlying case.  


II.
DISCUSSION

 
A.
Georgia Power’s Evidence is not “Self Authenticating”

In an effort to avoid having to explain its conduct at a hearing, Georgia Power makes the novel assertion that no hearing is needed because Georgia Power’s supplemental evidence (the Jackson EMC form) is “a self authenticating document” that the Commission can simply accept into evidence.  (Response Brf. at p.3)  This is incorrect.


As explained by the Georgia Court of Appeals:

In the law of evidence, authentication is "the act or mode of giving authority or legal authenticity to a statute, record, or other written instrument, or a certified copy thereof, so as to render it legally admissible in evidence." Black's Law Dictionary, 5th ed., p. 121. In addition, "self-authentication" may be provided for by statute and refers to "certain classes of writings [which] shall be received in evidence 'without further proof.'"  Id.  In fact, our legislature has provided for many instances of "self authentication" wherein the document at issue is capable of admissibility by certification alone and "without further proof." 

Jackson v. State, 233 Ga. App. 568, 571, 504 S.E.2d 505 (1998).
  The document proffered by Georgia Power does not fall within any of Georgia’s self-authentication statutes.  Thus, Georgia Power cannot avoid a hearing on the basis of its “self-authentication” argument.  

B.
Georgia Power’s “Spin” on the Jackson EMC Request Form is Misleading and Baseless


While Georgia Power innocently asserts (GPC Feb. 14 Brief at 3) that it “merely wanted to point out the existence of the [Request for Service] Form and that Jackson EMC had used it,” Georgia Power cannot resist spinning an elaborate argument regarding Jackson EMC’s alleged intent in using the form, culminating in the assertion that Jackson EMC could only have intended the form to constitute an unqualified, binding, irrevocable selection of Jackson EMC.  (GPC Feb. 14 Brief at 6-7).  This type of argument, of course, demonstrates the impropriety of Georgia Power’s proffer of evidence without affording Jackson EMC an opportunity to respond at a hearing.  

Moreover, Jackson EMC demonstrated in its January 16 Brief – and is prepared to demonstrate at a hearing – that (1) it has never taken the position that the customer was irrevocably bound by the document, (2) the document was not intended to be the parties’ final, detailed contract, and (3) Jackson EMC and the customer subsequently signed Jackson EMC’s standard underground service agreement.  

Georgia Power’s argument (GPC Feb. 14 Brief at 6-7) that a request for service form can only be one of two things – a binding, irrevocable selection or a nullity – ignores the common business practice of executing letters of intent that are not recognized as binding and irrevocable.  In fact, the day after the Free Chapel form was signed, a 38-year Georgia Power veteran referred to the signed form as a “letter of intent.”  Joint Exhs. 6 and 8.  Free Chapel likewise considered it to be a letter of intent.  (Hearing Transcript at 147; Exh. JEMC 13.)

C.
The Commission Should Order Georgia Power to Comply Fully with its Subpoena


In its November 27 brief, Georgia Power stated that some of its request for service forms include rate information, which Georgia Power described as “a practice of Georgia Power that pre-dates the filing of this case.”  (GPC Nov. 27 Brief at 9).  In its January 16 Brief, Jackson EMC asked why Georgia Power did not produce such forms in response to the Commission’s subpoena calling for production of “Georgia Power’s current Request for Service form and any prior version or iteration of such form . . . .”  (JEMC Jan. 16 Brief at 10).  

Georgia Power’s response is one of equivocation and splitting hairs.  Georgia Power states that it “did comply with the subpoena as it was worded.”  (GPC Feb. 14 Brief at 9) (emphasis added).  Georgia Power further states that “Jackson EMC fails to recognize the difference between a ‘Form’ as provided in the subpoena, and notes that the Company may add to a customer’s standardized Form at the customer’s request.”  (Id.).  Georgia Power then states that it “provided documents responsive to the subpoena.”  (Id.).   

Tellingly, Georgia Power does not say that it produced all documents responsive to the subpoena.  And plainly, Georgia Power cannot make this representation.  Georgia Power’s position that the subpoena did not call for production of non-standardized forms is belied by the fact that the subpoena required Georgia Power to produce both the current form “and any prior version or iteration of such form . . . .”  It could hardly be clearer that the subpoena covered not just the standard form but variations of such form.  Georgia Power simply did not produce them.  

Georgia Power should not be excused from complying with the subpoena because its non-compliance was not revealed until now and the subpoena has allegedly “expired.”  (GPC Feb. 14 Brief at 9.)  It is completely appropriate for the Commission to require compliance with a  subpoena whenever it learns of a party’s non-compliance.
  
Non-compliance with a Commission subpoena obviously is a very serious matter, and is particularly so in the present case.  Georgia Power well knew that the lack of contractual formalities in its Request for Service form was a key issue in this case, and it knew that forms with greater contractual formality and detail – including rate information – were in its files.  The existence of versions of Georgia Power Request for Service forms that contain rate details or other contract-like terms would directly contradict Georgia Power’s position, accepted by the Hearing Officer, that the Free Chapel form was complete and legally binding.  Whatever else the Commission does, it should order Georgia Power to produce all documents responsive to the subpoena. 


D.
Jackson EMC Has Not Sought to Delay Resolution of this Case
The record refutes Georgia Power’s baseless accusation that Jackson EMC has sought to delay resolution of this case.  While this case has been before the Commission for several years, the responsibility for any prolonged delay is not Jackson EMC’s.  The case was originally scheduled to be heard before the Hearing Officer on June 6, 2003.  After two short continuances, and re-assignment of the case to Hearing Officer Stair, the case was set for hearing on August 29, 2003.  The hearing in fact was not held until a year later (August 18, 2004) for three reasons: (1) Georgia Power filed a Motion for Summary Disposition – a highly unusual tactic in Territorial Act practice before the Commission – which the Hearing Officer dismissed as unsupported; (2) Georgia Power refused to comply with a subpoena to produce copies of all contracts executed by other large-load customers dating back to January 1, 1999, necessitating a Motion to Compel, which the Hearing Officer granted as to those contracts, and (3) Georgia Power took the unusual step of moving to reconsider the partial grant of the Motion to Compel.
  Having taken full advantage of every procedural step and every briefing opportunity available throughout the four-year history of this case, Georgia Power suddenly seeks to expedite a decision and cut off further inquiry – at the moment that Georgia Power is being called upon to comply with the Commission’s subpoena and answer as to its misrepresentation to another customer regarding Territorial Act rights. 


Jackson EMC has not sought to delay this case, and was in fact simply waiting on the scheduling of oral argument in its appeal of the Hearing Officer’s decision when Georgia Power filed its motion to submit new evidence.  Georgia Power should not be permitted, in the name of “efficiency,” to engage in a “hit and run” submission of supplemental evidence, and deny Jackson EMC a fair opportunity to respond and submit newly discovered evidence of its own.  
III.
CONCLUSION


For all of the aforesaid reasons, it is proper for the Commission to (1) compel Georgia Power to respond fully to the above-described subpoena calling for production of all prior versions of its request for service form; and (2) convene a brief and limited supplemental hearing to address the newly discovered evidence offered by both parties, and give each side the opportunity to put on evidence explaining or rebutting the other’s evidence.  Following this, the Commission should schedule oral argument on Jackson EMC’s appeal of the Hearing Officer’s Initial Decision. 

Respectfully submitted, this _____ day of March, 2007.
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� The Court of Appeals gave the following examples of Georgia statutes providing for self-authentication:  �HYPERLINK "/research/buttonTFLink?_m=b8230cd2e007f8aca32126392779bf8c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b233%20Ga.%20App.%20568%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=41&_butInline=1&_butinfo=GACODE%2034-8-194&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVlz-zSkAl&_md5=9083563f5a48f43b69adfa580442186f"��O.C.G.A. §§ 34-8-194� (admissibility of lab test results in unemployment benefits dispute); 7-1-95 (admissibility of documents of Department of Banking and Finance); 40-5-2 (admissibility of records of application for licenses); 42-5-36 (admissibility of inmate information from Department of Corrections); 48-5-306 (admissibility of notice as to changes in taxpayer's return); 53-3-43 (admissibility of foreign will); 24-3-17 (admissibility of copies of any record of the Department of Public Safety or comparable agency); 24-7-8 (admissibility of medical records); 24-7-20 (admissibility of certified public records); 24-7-27 (admissibility of records of Department of Corrections); 24-7-25 (admissibility of nonjudicial records); 24-7-26 (admissibility of foreign judgments); and 24-7-21 (admissibility of judicial records).  Id at n. 3.


� To enforce compliance with the subpoena would not, as Georgia Power claims, “mean that every subpoena issued in this case would need to be resurrected, thereby essentially re-opening this case in its entirety.”  (GPC Feb. 14 Brief at 9.)  This is simply typical Georgia Power exaggeration, which is becoming more and more commonplace.  The only subpoena requiring “resurrection” is the one as to which there is plain evidence of non-compliance.


� As part of its overheated rhetoric, Georgia Power accuses Jackson EMC of unleashing a “flurry of unsubstantiated motions” in the interest of delay.  Actually, a check of the Commission’s docket in this case reveals that Georgia Power has filed four motions – twice as many as Jackson EMC: (1) Motion for Summary Disposition (September 5, 2003); (2) Motion for Reconsideration, or in the Alternative, for Clarification of the Order Denying in Part and Granting in Part Jackson EMC`s Motion to Compel Production of Documents (February 26, 2004); (3) Motion to Dismiss and Response to Jackson EMC`s Application for Full Commission Review (April 7, 2006), and (4) Motion to Allow Introduction of Newly Discovered Evidence  (September 21, 2006).  Jackson EMC has filed two motions, one of which – a motion to compel production of documents – was necessitated by Georgia Power’s own recalcitrance.  
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